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ATTACHMENT. 


§ 140. Frre.— Notice of Attachment by Sheriff Sufficient—Act- 
ual Seizure of Property of Corporations not required.i—In mak- 
ing an attachment upon the property and shares of a corpora- 
tion, the sheriff left with the defendant a notice designating the 
property levied upon. Held, that this was a sufficient levy with- 
in the meaning of the Code in this case, and that it was not ne- 
ceasary to make an actual seizure or manual delivery of the pro- 
perty when it consists of the rights and shares of stocks of cor- 
porations, but the leaving of a copy of a warrant of attachment 
with either of the officers or agents of the corporation, with such 
a notice, is a valid attachment. 


Hickburn vs. Owen, 5 Duer, 542; Wilson vs. Duncan, 11 All., 3; Green- 
leaf vs. Mumford, 19 All., 469 ; Drake vs. Goodridge, 54 Barb., 78. 
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Held, that the sheriff acquires no actual dominion over the pro- 
perty beyond what is prescribed by the statute, but the-notice is 
an act of caution upon the individual upon whom it is served, for 
the purpose of preventing him from disposing of the property 
while the action is pending. Held, thata notice by the sheriff 
that he attaches all the property and all the rights and shares of 
stock, ete., under the control or in the possession of an individu- 
al, would be good without specifying the securities and the names 
of the debtors. Held, that to require a particular description of 
all the assets levied upon would often be impossible, and render 
the law abortive, unless only a certain portion was intended to 
be attached. 


O’Brien vs. Mechanics’ and Traders’ Fire Ins. Co. 
Rep’d Jour’l p. 685. N. Y. Con. A. 


CERTIFICATE OF MAGISTRATE. 


§ 141. Frre.—Certificate of Magistrate Essential to Recovery.— 
By the policy it was provided that “ the insured shall produce a 
certificate under the hand and seal of a magistrate, notary pub- 
lic, or commissioner of deeds, nearest to the place of the fire, 
not concerned in the loss as a creditor or otherwise, nor related 
to the assured, stating that*he has examined the circumstances 
attending the loss, knows the character and circumstances of 
the assured, and verily believes that the assured has, without 
fraud, sustained loss on the property insured to the amount which 
such magistrate, notary public, or commissioner shall certify.” 
The plaintiff applied to two such magistrates in good faith for a 
certificate, but they refused to give him one, and the verdict of 
the jury was that he sustained the damages claimed and was en- 
titled to such a certificate. Held, that the position of the defend- 
ants was sustained by the uniform course of decisions in Eng- 
land and this country, since fire insurance came in common 
use. 

Oldman vs. Bewicke, 2 H. BI., 577, note; Routledge vs. Burrell, 1 H. Bl, 
254; Wood vs. Worsley, 2 H. Bl., 574; Scott vs. Phoenix Assurance Co., 
Stuart, 354; Mason vs. Harvey, 8 Exch., 819; Langel vs. Mutual Ins. 
Co., 17 Upper Canada, 524; Columbian Ins. Co. vs. Lawrence, 2 Pet., 25, 
and 10 Pet., 507, 
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Held, that the production of the certificate, as required by the 
company, is a condition precedent, which must be complied 
with according to its terms. 

Leadbetter vs. AZtna Ins. Co., 13 Maine, 265; Inman vs. Western Ins. 

Co., 12 Wend., 452, 456, ef seq.; Adtna Ins. Co. vs. Tyler, 16 Wend., 385, 
391, 401 ; Turley vs. North American Ins. Co., 25 Wend., 374; Roumage 
vs. Mechanics’ Ins. Co., 1 Green, (N. J.,) 110; Protection Ins. Co. vs. 
Pherson, 5 Md., 517; Noonan vs. Hartford Ins. Co., 21 Missouri, 81; Cor- 
nell vs. Hope Ins. Co., 3 Martin, U. S., 223. 
Held, that compliance with the conditions of the policy as to 
proofs of loss is essential to recovery unless waived by the in- 
surer, and that the condition was not that he should use his best 
efforts to procure a certificate, but that he should actually pro- 
cure if. 

Welcome vs. People’s Ins. Co., 2 Gray, 480 ; Shawmut Sugar Refinery 
Co. vs. People’s Ins, Co., 12 Gray, 535 ; Campbell vs. Charter Oak Ins. 
Co., 10 Allen, 213. 

Johnson vs. Phenix Ins. Co. 

Rep’d Jour’l, p. 622. 


DESCRIPTION. 


§ 142. Fire.—Silver Forks and Spoons not “ Plate.’—A clause 
in the policy excluded all “jewelry, plate,” etc., unless particular- 
ly specified in the policy. Held, that silver forks and tea and ta- 
blespoons do not come under the general word “ plate,” which in- 
cludes the more pretentious articles, considered as a luxury ra- 
ther than as household furniture. 

Hanover Fire Ins. Co. vs. Mannassan. 

Rep’d Jour'l, p, 668. Micxu. 8. C. 


EVIDENCE. 


§ 143. Fime.— Microscopic Examination of Handwriting—Ex- 
perts.—Held, that the offer of the plaintiff’s counsel during ar- 
gument, to allow the jury to examine a hotel register to see if an 
entry had been altered or tampered with, was made too late dur- 
ing the trial, and should have been submitted before the evidence 
was closed. Held, that it was for the jury to decide whether the 
evidence of the plaintiff was to be believed, denying his hand- 
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writing, in view of all the circumstances of the case, or that of 
experts and persons familiar with it. 


Howell vs. Hartford Fire Ins, Co. 
Rep'd Jour'l, p. 649, U. 8. C. C. N. D. Int. 


EXECUTORY UNDERTAKING. 


§ 144. Firne.—Promise to construct a Force-pump.—In an 
swer to the question whether there was a force-pump on the pre- 
mises for putting out fire, the application stated that there was 
one constructing, etc. The application was dated on the 25th of 
May, the policy was countersigned by defendant’s agents Au- 
gust 26th, and the fire took place October 3rd. J/eld, that the po- 
licy took effect before the force-pump was completed. The 
clause required the plaintiff to put in a force-pump within a rea- 
sonable time, and the defendant could not avoid the policy with- 
out giving the plaintiff notice that the contract would be rescind- 
ed if he did not comply. It was an executory undertaking on 
the part of the plaintiff, and not a warranty. 

Howell'vs. Hartford Fire Ins. Co. 


FRAUD. 


§ 145. Fine.— Testimony of Accomplices—Over-valuation.—Po- 
licy contained this clause: ‘“ All fraud or attempt at fraud on 
the part of ‘the assured shall cause a forfeiture of all cluims un- 
der this policy.” Held, that in a civil case of this kind the 
question of fraud is to be decided by a preponderance of evi- 
dence; and the same degree of proof is not necessary as in a 
case where the plaintiff is under indictment for arson. Held, 
that in weighing the evidence of witnesses who stated that they 
were accomplices of the plaintiff in burning the building, their 
testimony is to be received with the utmost caution, and the jury 
should consider what motives they had, or could have, for falsely 
charging him with this crime ; whether their statements are consist- 
ent and are apparently true ; whether their evidence agrees with 
other facts proven by reliable witnesses, and whether the charac- 
ter of the men is such as would lead them to commit such a 
crime or perjure themselves for the defense. Held, that the evi- 
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dence of these accomplices must be supported by extrinsic facts 
and circumstances. J/elil, that proof of intentional fraudulent 
over-valuation of the property insured works a forfeiture of all 
claims under the policy, 


Howell vs. Hartford Fire Ins, Co. a 
—§ MW. 


§ 146. Fine.—False Swearing—Admission of Evidence.—Af- 
ter the policy was taken, and before the fire, the husband of 
the insured removed a quantity of household furniture. In mak- 
ing the proof of loss, this household furniture was included by 
the husband as among the articles lost by the fire. It was ad- 
admitted in evidence that the plaintiff's agent told him to put 
into the proofs all the articles he had, as the company would 
make a deduction. eld, that this evidence was improperly ad- 
nitted, as there was no proof that the agent was aware that some 
of the furniture had been sent away. Jel, that where a party 
with a knowledge of the facts makes a claim for a loss which has 
not been sustained, the evidence relied upon to sustain the claim 
for loss ought to have some manifest tendency to show good 
faith, otherwise it will be considered consistent with an attempt 
at fraud. 

Hanover Fire Ins, Co. vs. Munnassan. 


INCREASE OF RISK. 


§ 147. Fire.—TZermination of Policy by the Company—Con- 
dition Precedent.—Held, that the following provisions, “If the 
above mentioned premises shall, during this insurance, be oceu- 
pied or used so as to increase the risk, or by the use or oceupa- 
tion of the neighboriug premises, this company, after notice given 
to the assured * * * of their intention to terminate the insurance, 
will refund a ratable portion of the premium,” must be taken 
with the clause concerning the increase of risk on the premises 
by any means within the control of the assured, and that they 
are intended to meet two distinct classes of cases, the one where 
the increase of risk is occasioned by the insured, and the other 
where the increase of risk is not under his control ; in the former 
case the insurance becomes void, iu the latter the company has 
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the right to terminate the risk and refund the unearned pre- 
mium. 
Allen ys, Massasoit Ins, Co., 99 Mass., 160 ; 3 Dutch., 135. 
Tiel, that the clause concerning the increase of risk by an act of 
the insured is a condition precedent, and it is immaterial whether 
the loss has been occasioned by a breach of the conditions or 
not ; if a breach has been made the plaintiff cannot recover. 
Flanders on Fire Ins., 487, and cases cited; Gardner ys. Piscataqua Mut. 
Fire Ins. Co., 38 Maine, 439. 


Williams vs. People’s Fire Ins. Co. 
Rep’d Jour’! p. 696, 


PRACTICE. 


§ 148. Lire.—Conclusions of Law and Mallers of Facl.—el, 
that the allegation that a settlement of the policy by compromise 
was procured by false represcutations, in that it was not sigued 
by the proper officers, and also that the policy had lapsed by 
non-payment of premiums, were conclusions of law, and that the 
plaintiff was bound to know, with theepolicy in her own hands, 
whether these representations were true or not. =‘ //eld/, that the 
allegation that the defendant had reinsured one half‘ of the poli- 
cy in another company, and that she would have to incur the ex- 
pense of another suit, was one of which the court could take no 
cognizance, it being, no representation of a pasteor, existing fact, 
but of a matter in futuro. 

Dunn vs. Commonicealth Life Ins. Co. 

Rep'd Jour'l, p. 629. U. 8. C. C. OxI0. 


PREMIUM NOTE, 


§ 149. Mantne.—Sel-off fo a Claim where the Company has 
failed.—Defendant gave his premium note, payable to his own 
order and indorsed to the plaintiff, on account of a policy of 
insurance on a, vessel. Before the policy expired the plaintifi 
failed and the policy was reinsured in two other companies, 
which paid the loss when due, less the premium note. Mean- 
time the premium note was assigned to a third party, but 
action was brought in the name of the original payee. The 
policy contained the clause that in case of loss “the amount 
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of the premium note, if unpaid, and all sums due to the 
company from the insured when the loss becomes due being 
first deducted,” ete. Held, that this contemplates that if there 
is a loss, the premium note is to be applied to the partial 
payment of it when due, that the one is to satisfy the other 
pro tanto. 

Osgootl vs. De Groot, 36 N. Y., 348. 

Columbian Insurance Co. vs. Bean. 

Rep’d Jour’l, p. 682. Mass. 8. J.C. 


STORAGE. 


§ 150. Fire—Wedicinal Use of Petroleum.—Held, that the 
small quantity of petroleum (about two quarts) kept for medicin- 
al use was not an instance of “storage” within the meaning of 
the policy. 

Hynds vs. Schenectady Mut. Ins. Co., 11 N. Y., 554; May on Insur- 

ance, 3 242, and cases cited. 
Held, that the keeping of petroleum for medicinal purposes and 
the prohibition against keeping it on “sale or storage,” must 
nevertheless be made to harmonize with the condition forbidding 
an increase of risk. 

May on Insurance, 3 234; Boatwright vs. Adtna Ins. Co., 1 Strobhart, 
8. C., 281 ; Perry County Ins. Co. vs. Stewart, 19 Penn. St., 45. 


Williams vs. People’s Fire Ins. Co. 
—§ 147. 


VIOLATION OF CONDITION. 


§ 151. Fire.—Use of Petroleum—lIncrease of Risk.—The puli- 
cy contained the condition that “if the risk shall be increayed 
by any means whatever within the control of the assured, or if 
such building or premises shall be occupied in any way so as to 
render the risk more hazardous than at the time of insuring, 
such insurance shall be void, ete.” The property was merchaa- 
dise stored in a room which the plaintiff used as a sleeping-rocm, 
and in it he kept a jug of petroleum for medicinal purposes, und 
used the oil for anointing his body. These facts were unknown 
to the insurers when the risk was taken, and had they been aware 
of them, the rate would have been increased. When the fire 
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was discovered, the jug of petroleum was uninjured, and the fire 
could not have been caused by its use. Held, that the question 
should have been left to the jury to decide whether the act of the 
plaintiff had not increased the risk within the meaning of the 
policy. Held, that this condition does not relate to the state of 
things at the time the policy is executed, but to the future con- 
duct of the assured, and binds him to a rigorous observance of 
the existing precautions and new sources of danger not to in- 
crease the risk or to neglect any of the precautions adopted with 
a view to diminish the risk. 

Houghton vs. Manufacturers’ Mutual Fire Ins. Co., 8 Metcalf, 114, 122; 
May on Insurance, 3 218; Allen vs. Mutual Fire Ins. Co., 2 Md., 111; 
Mayor of N. Y. vs. Hamilton Mut. Ins. Co., 10 Bosw., 537; Boxerdale vs. 
Haney, 4 H. & N., 445; Stokes vs. Cox, 1 H. & N., 320, 533 ; Hobby vs. 
Dana, 17 Barb., 111 ; Jennings vs. Chenango Mut. Ins. Co., 2 Denio, 75 ; 
Grant vs. Howard Fire Ins, Oo., 5 Hill, 10; Perry County Ins. Co. vs. 
Stewart, 19 Penn. St., 45. 

Williams vs. People’s Fire Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From cerlified transcripts in our possession. 


UNITED STATES CIRCUIT COURT, 


NORTHERN DISTRICT OF ILLINOIS. 


HOWELL 
Us, 


THE HARTFORD FIRE INSURANCE CO. 


The application stated that there was being constructed a force-pump, etc. It was 
dated on the 25th of May, and the fire occurred on the 3rd of October the same 
year. Held, that this was not a warranty on the part of the plaintiff, but only 
an executory undertaking, and the defendant could have protected itself by re- 
scinding the contract after making a demand on the plaintiff to have the pump 
put in working order, and no demand having been made, there was no breach 
of warranty. 

Heid, that where the policy contains this clause, ‘‘ All fraud or attempt at fraud on 
the part of the assured shall cause a forfeiture of all claims under this policy,” 
the question of fraud is to be decided by a preponderance of evidence, and the 
rule in civil cases is to be followed. 


Held, that the charge that the plaintiff burned or caused to be burned the property 
insured, must be satisfactorily proved, and though not so as to exclude all rea- 
sonable doubt, yet the weight of evidence must be in favor of the defendant, to 
vitiate the policy. 

Held, that in weighing the testimony of parties who state that they were accom- 
plices of the plaintiff in the alleged arson, the jury should consider the motives 
they may have had in falsely charging the plaintiff with the crime, whether 
their statements are consistent and true, whether it agrees with the statements 
of other witnesses, and whether the character of these witnesses is such that 
they would be fit instruments for such a crime. 


Held, that the evidence of these accomplices must be supported by extrinsic facts 
and circumstances. 





650 Report of Decisions. [Sept., 


Held. that ~~ proof of fraud in the wieiien ef the property insured would viti- 
ate the policy. 


Held, that the offer of counsel to allow the jury to examine a hotel register by 
means of a microscope during the argument was made too late, and should 
have been made before the evidence was all in. 


Buiopeett, J. 


Gentlemen of the Jury: The plaintiff in this case seeks to reco- 
ver upon a policy of insurance igsued by the defendant, bearing date 
the 15th day of June, 1869, countersigned by the defendant’s local 
agent on the 26th of August, 1869, whereby the defendant insured 
the paper-hangings manufactory of the plaintiff, situated at Mar- 
seilles, in this State, against damage by fire to the amount of five 
thousand dollars, for the term of one year from the date of said 
policy. 

To sustain this claim, the plaintiff, in opening, proved the issue of 
the policy, the fact that his building was burned on the 3rd of Octo- 
ber, 1869, during the lifetime of the policy, that the loss was total, 
and that he had at that time furnished the defendant the notice and 
proofs of loss required by the terms of the policy, and claiming that 
this evidence made out a prima facie right to m and the plain- 
tiff rested. 

By way of answer to the case thus made out by the plaintiff, the 
defendant contends, first : that the plaintiff applied for the policy in 
question upon the property in question by a written application dated 
the 25th day of May, 1869, which application is, by the terms of the 
policy, made part thereof, or is made a warranty; that the plaintiff 
had violated the terms of his warranty in not putting a force-pump 
into the building within a reasonable time after the application was 
made, and that by reason of such violation of his warranty, the poli- 
cy had become and was avoided at the time of the alleged loss. Se- 
cond, that the plaintiff had procured policies of insurance upon the 
building and contents to the aggregate amount of about ninety thou- 
sand dollars, which, in the whole, exceeded the value of the property, 
and then caused the building and contents to be burned with the in- 
tent thereby to defraud the defendant and the other insurance com- 
panies who had issued policies upon the property. 

By the first point the defendant raises a question of law in regard 
to the plaintiff’s right to recover. But the policy refers in express 
terms to the application therefor which had been made by the plain- 
tiff, and declares said application to be a part ofthis policy and a war- 
ranty on the part of the issuer. By reference to the application, which 
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has been produced in evidence, it appears that among other questions 
in the application to be answered by the assured is the following : 

“ Q, 25.—Is there a force-pump upon the premises expressly for the 
purpose of putting out fire, and is it a good pump, and at all times 
ready for immediate use ?” 

To which plaintiff replied in writing opposite the question : 

“ One constructing to flood every floor by open cocks and power ap- 
plied outside of the building, in constant use for pumping water for 
washing purposes.” 

It is one of the admitted facts in this case that at the time of the 
fire which destroyed the building, no force-pump had been put in, and 
no vertical pipe for conducting the water from the pump to the vari- 
ous stories, nor lateral pipes in each story to distribute the water 
through them, and upon these facts the defendant insists that 
the plaintiff cannot recover, because the statement in the application 
in regard to the force-pump is, in legal effect, a warranty or covenant 
that said pump shall be constructed within a reasonable time, and in- 
asmuch as the application is dated the 25th of May, 1869, and the 
fire occurred on the 3rd of October, over four months afterward, and 
as the defendant’s affirmative proof tends to show that the pump 
could have been put in place within a very short space of time, there- 
fore more than a reasonable time had elapsed, and the policy had be- 
come void by reason of this breach of warranty. 

Without taking time to discuss at length the position of the 
learned counsel for the defendant in this case on this point, it will be 
sufficient fur me to say that I find no words in the policy or applica- 
tion which expressly or by implication restrict the policy from taking 
effect until the force-pump is completed. The language of the appli- 
cation, when question and answer are taken together, is that a force- 
pump is in process of construction, which will fiood every floor. He 
does not say there is a force-pump there already, which would amount 
to a warranty of the fact, but says one is constructing, and there is no 
language which indicates an intention that the policy was not to be 
operative until the pump was constructed. I think, therefore, and 
so instruct you, that the policy was not suspended nor prevented from 
becoming operative by the delay in constructing the force-pump, even 
beyond a reasonable time. It may be that the true construction of 
the clause of the application requires the plaintiff to put in the pump 
and pipes for flooding the building as described within a reasonable 
time, as is contended by the defendant, but I think if the contract of 
insurance once took effect and became operative, the defendant could 
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not avoid it by the plaintiff’s delay in putting in his pump, without 
first making a demand upon the plaintiff to comply with this part of 
his undertaking, and giving notice that the contract would be rescind- 
ed if he did not so comply. This part of the plaintiff’s undertaking 
was executory, to be performed within a reasonable time ; but what 
is a reasonable time is a question of fact to be controlled by the cir- 
cumstances shown by the proof, and if the delay was unreasonable, 
the defendant could at any time protect itself by notice or demand of 
compliance with this clause, and by rescinding the contract if the 
plaintiff refused to comply by putting in the pump; or the defendant 
might have exercised its reserved right, canceling the policy under the 
cancellation clause in the policy itself. To illustrate: this same ap- 
plication contains a question as to whether there are lightning-rods 
on the building, and the answer is, “ We will erect rods soon, no rod 
at present.” Now this would be taken, it seems to me, merely as a 
promise that the plaintiff will put up lightning-rods at some future 
day, and even if the building had been burned by a stroke of light- 
ning for want of a rod, it could not avoid the policy if the defendant 
acquiesced in the delay in putting up the rod. If the plaintiff had 
stated that the pump was already put into the building, or a lightning- 
rod erected, such statements would have been a warranty, and unless 
waived by the company, would have avoided the policy if not true, 
even if the loss had not happened, by reason of the breach of such 
warranty. This proposition I deem sound in law, but not applicable 
to this case, because the undertaking of the plaintiff is to construct a 
pump, and not that one is already constructed. This policy shows 
upon its face that it was not to become binding until countersigned by 
the defendant’s agents at Marseilles, and that it was not so counter- 
signed until August 26th, from which time it seems to me the de- 
lay must not be deemed to have been unreasonable ; but that is a 
question of fact for you to pass upon, as to whether it was reasonable 
or unreasonable, if such a question of fact were submitted to you. I 
therefore charge you that no demand being shown by the proof for 
the construction of the pump by any specified time, and no steps 
taken to avoid the policy by reason of the delay in putting up the 
pump, the policy must be considered as in full force at the time of the 
fire, notwithstanding the plaintiff’s delay in the construction of the 
force-pump. 

I now refer to a point in which I deem it the province of the court 
to instruct you touching the main question raised by the defense, and 
in the outset, I will say that the defendant on this branch of the case 
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has the laboring oar. The plaintiff by the production of the policy 
showing the undertaking of the defendant, and his proof showing 
the fact of his loss, and its extent, and his compliance with the prere- 
quisites of the policy, has made out a prima facie case. The defend- 
ant has undertaken to show that the plaintiff, for the purpose of de- 
frauding the defendant and the other insurance companies who had 
issued policies on the contents of the building, has caused the build- 
ing to be set on fire. The policy in question contains the following 
clause : 

“ All fraud or attempt.at fraud on the part of the assured shall 
cause a forfeiture of all claims under this policy.” 

So, that without invoking any general principles of law as to what 
would be the legal offect of such acts of fraud on the part of the as- 
sured, in absence of a special clause on the subject, the express terms 
of the contract in this case make all claims under the policy void if 
the assured has been guilty of any fraud or attempt at fraud in con- 
nection with the alleged loss—that is, if the loss had been brought 
about by his fraudulent or criminal act. The clause quoted is un- 
doubtedly capable of a wider application than is sought in this case, 
because if the assured is guilty of fraud in the proofs of loss, thereby 
attempting to recover or collect more than the actual loss chargeable 
against the insurer, he has forfeited his claim. But this further ap- 
plication does not arise in this case, because it is not insisted that the 
plaintiff has attempted any over-valuation of the building covered by 
the defendant’s special policy, this policy being upon the building 
alone, and not upon its contents. In criminal cases, where the defend - 
ant is on. trial for an offense of the kind here charged, the rule is that 
the guilt of the accused must be made out beyond a reasonable doubt, 
but in civil cases the rule is different. The case is to be decided upon 
the weight or preponderance.of evidence, and the court charges you 
that it is not necessary that the degree of proof be the same in this 
case as if the plaintiff was on trial under an indictment for willfully 
burning, or procuring the burning, of the property insured, for the 
purpose of defrauding the insurance companies. On the contrary, as 
between the rule in criminal cases and the rule in civil cases, as it is 
defined, it is the rule in civil cases that is to be your guide. But the 
charge against the plaintiff is too grave a one—the charge is one 
which men in general will not commit, but of which men are some- 
times guilty—in view of which the court instructs you that in order to 
justify you in finding that the plaintiff himself burned or caused the 
property to be burned, the legal evidence, taken altogether, must be 
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such as to clearly satisfy you of the truth of the proposition. It need 
not be such as to exclude all reasonable doubt, but there should be a 
clear preponderance in favor of the defendant, so that your minds 
and judgments are satisfied that the plaintiff did, or procured the do- 
ing of, the incendiary act. I may with propriety say here that both 
parties have tried or discussed this case upon the assumption that the 
fire was the work of an incendiary. The real question in dispute 
throughout this tedious trial has been, was the plaintiff privy to this 
burning? did he employ the persons who say they committed the 
act ? is there any motive shown for any other person to have done it, 
and does the proof show that he procured the act to be dene? The 
evidence by which the defendant seeks to establish the issue on its 
part, is, first, the direct testimony of two witnesses, Morris D. Smith 
and Felix Seigler, tending to show that they, or one of them, set the 
building in question on fire at the instance and by the procurement of 
Howell, the plaintiff. Second, evidence or facts and circumstances 
tending to corroborate the testimony of Smith and Seigler, and their 
evidence, tending to show that the plaintiff submitted to the defend- 
ant and the other insurance companies who had issued policies on the 
property contained in the building, exaggerated and fraudulent state- 
ments to prove the value of the property so destroyed. 

With regard to the first class of evidence—that of Smith and Seig- 
ler, tending directly.to show that the building was fired by the plain- 
tiff’s procurement—I have to say, that by their own statements they 
were accomplices with the plaintiff in the commission of the alleged 
crime, and their testimony is to be received with the utmost caution, 
and the jury ought not to find for the defendant upon their testimony 
unless corroborated in material facts, or, in other words, their evi- 
dence should be so corroborated by extrinsic facts and circumstances 
as to satisfy your minds that these men have substantially sworn to 
the truth. In weighing and deciding upon the testimony of these 
men, you should carefully consider, first, what motives had they, or 
could they have, for falsely charging the plaintiff with the crime. Se- 
cond, are their statements consistent and coherent, and do they, when 
taken together, impress you with the conviction of their truth in ma- 
terial particulars. Third, do their statements cohere and agree with 
the material facts admitted in the case already proven by witnesses 
worthy of belief? Fourth, the character of the men as fit instruments 
for such a crime, and the plaintiff’s knowledge as them as such, so 
far as shown by the proof, and also the probability that they may 
have been suborned, and committed perjury for the purposes of the 
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defense. You should also consider, in connection with the testimony 
of these men, the facts and circumstances, shown by the evidence, 
which tend to corroborate and support their statements. Much of the 
evidence in the case has but slight, if any, significance, except as it 
tends to corroborate or overturn the evidence of these men ; but for 
that purpose, most of it is worthy of careful consideration and crit- 
ical comparison and analysis. I have already told you that you 
should not believe these witnesses, Smith and Seigler, unless they are 
corroborated. I will further say that you are to look for such corrobo- 
ration to the outside testimony, and not for one to sustain the other. 
They must be sustained by extrinsic facts and circumstances. To 
make myself more clear, it will not do to say that you must believe 
Smith because he is sustained by Seigler, or that you must believe Sei- 
gler because he is sustained and corroborated by Smith, but if either 
one of them is sufficiently corroborated by other tesftmony to satisfy 
you that he has testified to the truth, then you will be justified in be- 
lieving him ; but they cannot sustain each other only so far as their 
respective stories commend themselves to your uaderstanding from 
their inherent probability and consistency. 

Prominent among the corroborating circumstances insisted upon by 
the defendant is the evidence tending to prove the suspicious conduct 
of the plaintiff both before and after the fire; his frequent visits to 
and interviews with these men; the arrest of Seigler, and his hearing 
and trial before the magistrate Lockwood ; his obtainiig the affida- 
vits, or attempting to obtain them, charging various persons with hav- 
ing knowledge of the burning of the building ; his payment of Seig- 
ler’s attorney’s fees upon his hearing, and providing for bail if he 
should be held to bail, and also providing him with witnesses in re- 
gard to his character, and suggesting the importance of calling such 
witnesses ; his writing letters over fictitious signatures ; his meeting 
with Smith apparently on terms of confidence at times when he was 
charging him with the crime of burning his building, and associating 
with Smith apparently upon confidential terms while thus charging 
him; his taking Seigler away and keeping him for a long time under 
his control and influence in a distant State ; all these circumstances, 
the defendant insisted, tend to show the consciousness of guilt on the 
part of the plaintiff, and are only explained consistently upon the the- 
ory that he was guilty as charged. I will here say that it is not my 
province to even say that these circumstances are proven ; it is for 
you to weigh and pass upon all this proof and decide whether it real- 
ly establishes the fact it tends to prove or establish. But if these cir- 
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cumstances are proved by the evidence to your satisfaction, it will 
then be for you to determine how far they corroborate the statements 
of Smith and Seigler, or either of them, and how far they tend to 
show the guilt of the plaintiff, even without Smith and Seigler’s tes- 
timony. In the same connection you should also consider the testi- 
mony in regard to the value of the property destroyed. The defend- 
ant’s policy was upon the building alone, but much of the testimony 
adduced by the defendant bears upon the value of the machinery and 
property contained in the building. This testimony is mainly mate- 
rial upon this trial, because, if true, it tends to develop a motive on 
the part of the plaintiff to secure the burning of his property. If his 
property in the building was not in fact worth over $25,000, or $30,- 
000, as the proof-tends to show, while it was insured for over $80,000, 
the motive for the commission of the alleged crime is developed, or 
rather a motive which might lead to commit such a crime, according 
to our common experience and knowledge of human nature. The ev- 
idence in regard to the over-valuation is conflicting and contradictory 
in many particulars, and it is for you to reconcile these where such a 
result is possible, and where you cannot reconcile or harmonize them, 
it is for you to say which you will believe. In weighing or canvassing 
this testimony, you should consider the intelligence of the witnesses 
on the subject when they respectively testified to their experience and 
knowledge, and above all, the motives which may have influenced or 
controlled them. If from all the evidence produced upon this point 
you are satisfied that the plaintiff attempted to obtain an over-valua- 
tion of this property to secure a payment from these insurance com- 
panies on the basis of such over-valuation, such fact, if established, 
should be deemed a pregnant circumstance tending to establish the 
defense. And here it is but right that I should say a word in regard 
to the necessity of holding the assured to strict truthfulness in his 
proofs of loss. The nature of the insurance business is such that 
companies cannot know at the time they issue their policies the exact 
value of the property insured, especially goods or personal property, 
A business man asks for a certain amount of insurance on his goods 
in his store, warehouse, or factory. The fact that he pays premiums 
in proportion to the amount insured is supposed, in the case of most 
men, to be a guarantee that he has property of the value insured; but 
in proofs of loss the amount to be paid is to be fixed at the value of 
the property destroyed, so that it is the amount on hand at the time 
of the fire that becomes material. This can only be known with any 
degree of certainty through the assured himself. He is therefore held 
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to a strict and truthful statement as to the value of the property de- 
stroyed, and any intentional over-valuation, or any such valuation as 
displays a reckless and dishonest disregard of the truth, in regard to 
the extent of the loss, is deemed fraudulent and causes forfeiture of 
all claims under the policy. I do not mean to say that a mere differ- 
ence of opinion in regard to the value of the property destroyed 
would alone be such a fraud as would defeat the claim, because men 
may honestly differ in regard to the value ofa particular piece of pro- 
perty, but there must be such an over-estimate as shows a manifest 
design to defraud. 

To rebut this evidence, introduced on the part of the defendant, the 
plaintiff has offered evidence which may be classed as follows : 

First, evidence tending to contradict the defendant’s proof, both as 
to the main facts and the corroborating circumstances. Second, evi- 
dence tending to discredit or impeach the witnesses introduced by the 
defendant. And this impeaching testimony may be aptly divided into 
two classes: first, evidence tending to show that some of defendant’s 
witnesses are unworthy of belief, by reason of their bad reputation 
for truth and veracity. I think in this case there has been testimony 
introduced on this tria] in regard to the bad reputation of but one of 
the defendant’s witnesses, that is Smith, and none in-regard to Seig- 
ler. Second, evidence tending to show that the witnesses have or 
other occasions, either under oath or without oath, made different 
statements of the transactions to which they testify, to that which 
they now testified on this trial. The law devolves upon you the duty 
of weighing, reconciling and sifting all this contradictory and im- 
peaching evidence ;-you,are to pass upon the credibility of the vari- 
ous witnesses whose testimony is adduced, and determine the credit 
you will give to their respective statements. In doing this the motive 
and degree of intelligence of the witnesses should be carefully consid- 
ered by you. In regard to the impeaching witnesses, the bad reputa- 
tion of a witness for truth and veracity, no matter how bad it may be 
proved to be, does not necessarily require you to reject or disbelieve 
his testimony, if, from all the evidence in the case, you are still satisfied 
that he has sworn to the truth on this trial, because very bad men and 
very great liars may tell the truth, but it is for you to say whether 
they have done so on this trial. The evidence of bad reputation 
should be considered rather as a notice or caution, not to implicitly 
believe the witness, and calling upon you to scrutinize the testimony 
in the light of the fact that it comes from an impure source, and only 
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to believe it when you are satisfied it is true from all the evidence ad- 
duced in the case. 

In regard to the evidence which seeks to impeach the witnesses by 
showing that they have at other times stated and sworn differently 
from what they have testified on this trial, I will say, this evidence 
goes to the credibility of the witnesses, and it is for you to say whe- 
ther from all the circumstances and explanations in regard to the con- 
flicting statements it is probable they have told you the truth on this 
trial. The former statements may have been untrue, and the evidence 
delivered to you may have been the truth, or vice versa, or all may be 
false—this is for you to consider and to determine from all the proof in 
the case. You should carefully weigh and canvass all the circum- 
stances and influences under which the conflicting statements were 
made, and decide for yourselves which, if either, is true. You are not 
compelled to reject the evidence of the witness by reason of his former 
contradictions, if you are satisfied he has told you the truth on this 
trial, and, in case where the previous statements were not sworn to, or 
understood by the witness not to have been sworn to, less weight 
should be given than to the sworn evidence of the witnesses, although 
the contradictions are still admissible and entitled to consideration. 
During the progress of this trial the plaintiff has himself been upon 
the witness-stand, not only to deny the charges of defendant’s wit- 
nesses, but also to explain some of the circumstances, which, unex- 
plained, tended against him. I deem it but due to you to say that 
this evidence should be received with extreme caution. You can ap- 
preciate the strong temptation upon him to pervert the truth of the 
whole facts which would damage his case. Not only is he pecuniarily 
interested in the result of the trial, but his moral, social and business 
standing for his future life is involved in your finding, and you could 
hardly expect, from your knowledge of human nature, that a man in 
such straits would tell the truth, if the truth would injure his case. I 
do not say his testimony is incompetent, but it should be received with 
care, in view of the temptations which surround him. While the law 
has allowed him to become a witness in his own case, but has wisely 
left his credibility to be considered and passed upon by the jury, his 
testimony, like that of those who claim to have been his accomplices 
in the alleged crime, should be received with caution, and only be- 
lieved when it is corroborated, or so consistent and coherent as to 
commend itself to your judgment from its own intrinsic probability. 

I also deem it my duty to say to you that you are to treat this case 
solely on the evidence. The result of former trials which have been 
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had involving these same questions should have no influence on your 
minds, for you and I only know this case in the light of its own evi- 
dence, and do not know what evidence or influence controlled the jury 
and the action of the court in the other case. It was impossible, in 
the nature of things, to keep from you the facts as to the result of the 
arson trial at Ottawa, but that verdict should not influence your minds 
in the decision of this case. It is your duty to decide this case upon 
the evidence which has been presented in the case and not by the re- 
sult of any other trial. Much of what is called the corroborating tes- 
timony, both of the plaintiff and the defendant, consists of coinci- 
dences, and the relations which they bear to the actions of the various 
actors in the transaction which you are investigating. The value of 
the coincidences depends upon their naturalness, and if you are satis- 
fied that any apparent coincidence of time or place or event has been 
brought about by artificial means or factitious causes for the purpose 
of using it as evidence, its value as corroborative evidence is not only 
impaired, but wholly destroyed. This remark is especially applicable 
to the proof in regard to the hotel register. That proof shows that, 
on the former trial of this case, the plaintiff, for the purpose of prov- 
ing that he was not in this city at the time the Foster letter was 
written or mailed, offered in evidence the register of the Clifton 
House, at Ottawa, on which the name of the plaintiff appeared as a 
guest of that house on the evening of the 3rd of September. If you 
are satisfied from the evidence that this entry of the plaintiff’s name 
upon the register has been made since that time, for the purpose of 
manufacturing evidence in the plaintiff’s behalf, if should weigh 
strongly against the plaintiff, because the attempt to put false testimo- 
ny into the case justly causes doubt as to the justice of the case itself. 
A righteous cause needs no support of falsehood or perjury. 

From the nature of this case the evidence is voluminous and com- 
plicated, and in a remarkable degree contradictory. The law de- 
volves upon you the task of comparing, combining and sifting the 
whole proof, and evolving all the material facts you consider as 
proven. The fact that the plaintiff’s factory and contents were 
burned is undisputed, and it may, under the instruction I have given 
you, be taken as a conceded proposition that the defendant is liable 
upon the policy of insurance, unless the defense set up has been es- 
tablished by the proof to your satisfaction. If the evidence in the 
case satisfies you by clear preponderance that the plaintiff did pro- 
cure the burning of the building, or that he was privy to its destruc- 
tion, for the purpose of defrauding the insurance companies, no mat- 
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ter who was his agent in the performance of the act, then your find- 
ing should be for the defendant. I do not mean to say that you must 
reconcile all the conflicting evidence on trivial and immaterial points, 
because that might be not only impossible, but unnecessary. The 
great central question is, does the proof satisfy you, to the degree I 
have stated, that the plaintiff procured the burning of the building in 
question ? Has the evidence of Smith and Seigler on that point been 
so far corroborated by the facts and circumstances testified to by 
other witnesses as to satisfy your minds that they have told you the 
truth? If the evidence has produced this result upon your minds, 
then the defense is established and you should find for the defendant. 
If that result is not accomplished by the proof, then the plaintiff is 
entitled to a verdict at your hands. 

A single word, gentlemen, in regard to the character of some of 
the testimony in this case. For the purpose of showing that the ho- 
tel register had been altered and tampered with, the testimony of 
three distinguished microscopists has been introduced. They tes- 
tified that they subjected the writing in question to an examination 
under a microscope of great magnifying power, and gave you the re- 
sult of their investigation. This testimony comes within the class 
known as scientific testimony. The witnesses are experts, and give in 
evidence the result of their scientific examination. This testimony is 
not to supersede your own senses, but only to aid and throw light 
upon the matter by which the defense claims that the unaided senses 
would not get at the truth. On argument, the plaintiff’s counsel re. 
quested the jury to examine the writing through an ordinary magnify- 
ing glass. I did not permit this, because I think the glass comes 
within, to a certain extent, the same rule as the microscopic testimony, 
and should have been offered before the proof closed, so that any dif- 
ference between the results disclosed by the two modes of examina- 
tion might be explained by the defendant, if it chose to make an ex- 
planation, or if such was deemed necessary. It may be that a glass of 
comparatively small magnifying power may disclose enough for the 
plaintiff ’s purpose, but not enough to meet the point made by the de- 
fendant, so that I only ruled that the magnifying glass would have 
been admissible if offered at the proper time, but that it could not be 
used upon the argument of the case. 

With regard to another class of testimony, which comes within, to 
some extent, the same rule—that of experts in regard to handwriting 
—you; as business men, have already, in your experience as jurors and 
about courts, come probably upon suflficient information on that sub- 
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ject, and need no special instructions from the court. In the nature 
of the case the only method of proving handwriting is by experts who 
have seen the party write, and who consider themselves sufficient 
judges of his handwriting to form a reliable opinion upon the subject, 
and that class of testimony is always received by the court as the only 
testimony establishing the fact of whether the handwriting is genuine 
or not, subject to the further rule, however, that it is competent, of 
course, for the plaintiff in this case to deny the signature or writing 
alleged to be his, and then it becomes a question of fact as to which 
you will believe, that of experts and persons familiar with his hand- 
writing, or that of the plaintiff denying the handwriting, under all 
the circumstances of the case. 

You have now, then, gentlemen of the jury, for nearly three weeks 
sat patiently while the complicated testimony in this case has been ex- 
hibited and discussed before you. It now becomes your duty to care- 
fully consider all this proof without prejudice, and with an earnest 
and determined effort to arrive not only at a verdict, but at a just ver- 
dict, under the evidence as given you from the witness-stand, and the 
law as propounded from the bench. You should forget who are the 
parties in this case, and consider only what has been proven and what 
is the law governing that proof. You should forget the circumstances 
or Condition of either party. It makes no difference, for the purposes 
of this case, that the defendant is a moneyed corporation. I trust 
that in considering the features of the evidence you will treat this 
case as fairly, as I believe you will, as in a case submitted to you be- 
tween to persons or individuals. ‘With the consequences to either 
party you or I have nothing todo. The only question is, what facts 
are established by the proofand what conclusion does the law deduce 
from these facts ? 

The form of your verdict will be, “ We, the jury, find the issues for 
the plaintiff,” or “the defendant,” as you shall determine. If for the 
plaintiff, you will assess the damages at the amount of the policy, as 
the loss is admitted to have been total, with interest at the rate of six 
per cent. from the time it ought to have been paid, which is sixty days 
after the time the proofs of loss were furnished to the company 
by the plaintiff. That date you will ascertain, when it becomes 
material, by reference to the proofs of loss produced. If you find 
the issues for the defendant, or, in other words, if you find that 
the defendant has established the issues relied upon, you will say, “ We, 
the jury, find the issues for the defendant.” 

Verdict for the defendant. 





‘SUPREME COURT OF IOWA. 


June Term, 1874. 


Appeal from Clinton District Court. 


KATHRINA MAYERS 
THE MUTUAL LIFE INSURANCE CO., or Cutcaco. 


Policy contained the usual forfeiture clause, declaring itself void if the premiums 
were not paid on ur before the day they became due, and also a clause guaran- 
teeing a paid-up policy for an equitable amount, provided application for the 
same be made within thirty days after said a was due, and not paid. 
The agent of the insurer had been in the habit of collecting the premiums sev- 
eral days and weeks after they became due, and keeping the policy in force. 
The insured changed his residence from Clinton to Lyons, and notified the 
agent to have the notices sent to him at Lyons, who replied that it would not 
be necessary, and promised to collect the premium when due, which he failed 
todo. Shortly afterward the agent left the employ of the company, and the 
notice was sent to Clinton as before, and being uncalled for, was returned to 
the company. 

Held, that if it was the custom of the agent to notify the policy-holders when their 
payments became due, and if the insured gave due notice to the agent of his 
change of residence, and if the failure to pay the premium was owing to the 
want of notice to the insured by the agent when the premium became due, then 
the policy was not forfeited. 

Held, that if the clerk of the agent of the defendant was in the habit of collecting 
the premiums on this policy when overdue without objection, then it may be 
inferred that it was done with the authority of the company; and if the agent’s 
clerk had promised the insured that he would call and get his premium when 
due, and had been in the habit of doing so, the policy would be in force. 


Held, that if the conduct of the agent had given the insured to understand that 
the strict oe with the terms of the policy had been waived and would 
not be insisted on, then the offer to pay the premium a few days after due was 
in time, although the insured was dead. 


Held, that the company having furnished a reasonable ground of belief that the 
policy-holders would be notified when their premiums were due, its subsequent 
conduct must be governed by the expectations thus created. 

Held, that the clerk of the general agent, paid by the company, who with his know- 
ledge and assent cailed on the policy-holders, collected the premiums, and re- 
ceived them when overdue, was acting in the capacity as agent, and had power 
to bind the company by his acts. 
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Action for the recovery of one thousand dollars upon a policy of in- 
surance on the life of Michael Mayers, who died on the 26th day of 
August, 1872. 

The premium upon the policy became due on the 22nd of Angust, 
and was unpaid at the time of his death. Upon this ground the de- 
fendaut seeks to avoid liability. Jury trial. 

Verdict and judgment for plaintiff for one thousand dollars. De- 
fendant appeals. 

The material facts are stated in the opinion. 


Watrer L. Hayes, Gzorce B. Youna, and J. F. McGutre, for Appellant. 
W. E. Lerrinawett & Bro., for Appellee. 


Day, J. 


The policy bears date the 22nd day of November, 1869, and in- 
sures the life of Michael Mayers for the term of fifty-six years, in con- 
sideration of an annual premium to be paid to said company on or 
before, or within thirty days after the 22nd of November. 

The policy, among other conditions, contains the following : 

“2nd. That the policy shall not take effect until the payment of the 
premium herein has been made during the lifetime of the person 


whose life is hereby insured, or ifany premium note given on account 
of the policy be not paid, with interest, on or before the date when 
due, then this policy shall cease and determine, and in every case in 
which this policy shall cease and determine, all payments thereon 
shall be forfeited to said company, and the company shall not be lia- 
ble for the payment of the sum insured herein, nor any part thereof, 
except as hereinafter provided. 

“5th. That‘if, after the payment of two or more full annual premi- 
ums on this policy, the same shall cease and determine by default in 
the payment of any subsequent premium when due, yet notwithstand- 
ing such default, this policy shall continue and hold good, subject to 
all the above conditions and agreements, except asto further payments 
of premiums, for an equitable proposition of the amount originally 
insured, provided application for the same be made thirty days after 
said premium was due and not paid.” 

The policy contains a provision that the annual premium may, by 
permission of the company, be paid semi-annually in advance, with 
interest. Immediately after the policy was effected, the parties by 
agreement changed the time of the payment of the premiums to 
quarter-annual payments, to be paid upon the terms and conditions, 
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and with the same force and effect as the semi-annual premiums men- 
tioned in said policy. 

George Oatman was hired by Leadbetter, the general agent of the de- 
fendant, at Clinton, as bookkeeper and clerk, and received pay from de- 
fendant. He was instructed by Leadbetter to collect premiums and 
take insurance. He collected the last five premiums which were paid 
upon the policy in suit, and delivered receipts therefor, which he coun- 
signed with the name of Leadbetter, the general agent. These five 
payments were made as follows : the one due May 22nd was paid on 
the 13th day of June; that due August 22nd was paid August 25th; 
that due November 22nd was paid November 28th ; and those due 
February 22nd and May 22nd, 1872, were paid when due. Two 
other receipts were in evidence, showing that the premium due 22nd 
November, 1870, was paid on the 24th of November, and that the 
one due 22nd of February, 1871, was paid on the 13th of February. 

Oatmaa testified substantially as follows : 

“ At the time I collected the money expressed in receipt No. 10, 
May 22nd, 1872, Mayers said: ‘I suppose my notices go to Clin- 
ton, as my policy is dated there, and I want it changed to Lyons.’ 1 
told him that it was not necessary, as we had a complete record in the 
office, and when a policy-holder changed his post-office address we 
noted it. I told him not to be uneasy, as I would be around to col- 
lect it. I did not do so, as I quit work the week after collecting said 
premium above mentioned.” 

The witness further testified that he never told any one connected 
with defendant that he had this conversation with Mayers, and that 
he made no note of the change of residence in the register, but that 
the fact of such change was understood in the office. 

It was also proved that the custom of defendant as to notify- 
ing policy-holders at and around Clinton of the time premiums be- 
came due, was to send notices from the general office to Clinton, and 
from there to the policy-holders. 

The notice for the August premium was sent to Mayers at Clinton, 
and being uncalled for, was returned. 

The court gave the following instructions, which were excepted to, 
and the giving of which is assigned as error : 

“2. The policy in suit was delivered at the city of Clinton, and that 
city, at the time of such delivery, it is admitted, was the residence and 
post-office of the plaintiff and the deceased, and such residence was then 
noted on the books of defendant’s agent at the said city of Clinton. If 
it was the custom of the agent of the defendant at Clinton to advise 
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by letter, through the post-office or otherwise, parties insured at that 
agency of the time when their premiums would become due, in order 
that they might be paid in season, and the policy thus preserved from 
forfeiture, and such had been the custom with respect to this particu- 
lar policy, then the plaintiff, unless otherwise advised by the defend- 
ant, had the right to expect that the custom would be observed in re- 
gard to the payment due August 22nd, 1872, and to be advised of 
such payment in season to make it. And if you find that the plain- 
tiff and the deceased previous to the 22nd of August had removed 
to the city of Lyons, in said county, and the deceased about the time 
of, or shortly after such removal, informed a clerk who was then in 
the employment of the agent at Clinton, and who had previously col- 
lected premiums on this policy of the deceased, then this would be 
notice to defendant of this change of residence, and it would be the 
duty of the defendant to either address or send word to the plaintiffs 
at Lyons, and a letter addressed to Clinton would not be sufficient, 
and if the failure to pay the premium at the time it was due was ow- 
ing to the fact that the defendant had failed to give the deceased its 
usual and customary notice, then the non-payment of the premium 
at the time it was due would not work a forfeiture of the policy, or 
the right to recover on it.” 

“3rd. If you find that the witness Oatman was employed in the 
office of the general agent at Clinton, and had been in the habit, with 
the knowledge and assent of such general agent, of collecting premi- 
ums on this particular policy, and had, by the said general agent, been 
permitted by the said agent to procure insurance risks, etc., and the 
said Oatman received from the deceased premiums several days after 
they had become due, without any objection, and as though such pay- 
ments had been made on the day of their maturity, and the pay- 
ments as made were authorized by the defendant, without any ob- 
jection communicated to the deceased or the plaintiff, then it may be 
fairly inferred that the said Oatman was acting with the concurrence 
of the defendant, and as its agent. So, too, if before the maturity of 
the premium payable on the 22nd day of August, 1872, the said Oat- 
man, while employed in the office of the said general agent, had in- 
furmed the deceased that he would call at the residence or place of 
business of the deceased and collect such premium, and deceased 
depended on such call being personally made on him, this would 
excuse the deceased from going to such office and paying such 
premium the day that it was due, ifin addition to this promise on the 
part of the said Oatman you find that he had at various times called 
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upon and collected from the deceased previous premiums on said pol- 
icy, with authority to collect such premiums, If, however, the said 
Oatman left the employment of the said general agent previous to the 
22nd day of August aforesaid, and this was known to the deceased or 
to the plaintiff, then the plaintiff can claim no advantage from the 
promise or offer so made.” 

“5. If you find that the premium due August 22nd was offered to 
and refused by the defendant on the 26th of August, the defendant 
would be justified in then refusing it, unless you find from the other 
facts in the case that the defendant, by the declaration and conduct of 
its agent, had given the deceased or the plaintiff reasonable grounds 
to believe that it waived a strict performance with respect to time of 
payment, and if you find that such declarations and conduct were 
such as would reasonably lead the deceased or the plaintiff to believe 
that these strict conditions would be waived, and not be insisted on, 


then the offer to pay would be in time, although the insured was then 
dead.” 


These instructions, we think, are right. 

The vast increase in the business of insurance, and the many inter- 
ests which it involves, have demonstrated that many of the decisions 
heretofore made respecting it are unwise, and have created a necessi- 
ty for innovation. Every law should be reasonable, and it is reasona- 
ble only when it is adapted to human conduct. Courts should not so 
administer the law as to require of individuals a course of conduct 
which to a majority of reasonable and right-minded men is unusual 
and unnatural. Indeed, it would be impossible long to maintain a 
law which is at variance with the judgment and sense of justice of a 
majority of those upon whom it operates. 

Now it must strike every reasonable mind that a majority of ordin- 
arily prudent persons, who had been customarily notified of the time 
when premiums upon their policies became due, and who had re- 
ceived no notice of an intention to abandon the customary course, 
would, in a particular case, expect and await a like notice. And if 
such is the reasonable and natural result of the previous dealing of 
the company, it must govern its future conduct sv as to accord with 
the reasonable expectation thus created. 

That is, having furnished a policy-holder reasonable ground for ex- 
pecting that he will be advised when his premium becomes due, the 
company must continue to give such notice until it furnishes the as- 
sured notice that he need no longer expect it. Any other construction 
would make the law a trap to ensnare the unwary. 
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For a person thus accustomed to notice, and not to charge his mem- 
ory with the day when his premium became due, would be very likely, 
in the absence of notice, to allow the day for making payment to pass 
by in utter forgetfulness of the premium, or to suppose that the local 
office had received no estimate from the general office of the amount 
due, and hence was not ready to receive it. See Buckbee vs. United 
States Ins. Co., 18 Barbour, 541 ; Thompson vs. St. Louis Mut. Life 
Ins. Co., Law Journal, 1873, 422. 

And the foregoing remarks are all applicable to so much of the 
third instruction as refers to the habit of receiving premiums on this 
policy after they became due, as well as to the fifth instruction. As 
to the remainder of this instruction, it is conceded that the tendency 
of late decisions is to hold insurance companies liable for the acts of 
their agents. Viele vs. The Germania Ins. Co., 26 Iowa, 9; Miller 
vs. The Mutual Benefit Ins. Co., 31 Iowa, 216. It is claimed, how- 
ever, that Oatman was not in such sense an agent of the company 
that he could bind it by his acts. We think otherwise. He was em- 
ployed in the office of the general agent and paid by the company. He 
called in person upon the deceased and collected from him the last 
five premiums. Three of these he collected after the day fixed for 
their payment. No question was ever made as to his authority to act 
in this capacity. The company, by so holding him forth and permit- 
ting him to act, has recognized him as its agent for the collection of 
pretaiums at least. It is clear that if he had appropriated to his own 
use the premiums paid, the assured could have claimed the benefit of 
the payments made. He had the receipts of the company counter- 
signed by the general agent, and thus was, by the direct act of the 
company, clothed with the insignia of agency, and whilst engaged in 
the business of the company, and within the scope of his employment, 
he had, it seems to us, authority to bind the company by his agreement 
that he would do respecting the premium falling due August 22nd, 
1872, as he had done with reference to the five preceding ones, namely, 
call at the residence or place of business of the deceased and collect it. 
Objection was made to the testimony of the witness Oatman as to the 
custom of defendant respecting notice to policy-holders, and also with 
reference to what passed between him and Mayers at the time the 
last premium was paid. We have already determined the admissibili- 
ty of this evidence in what we have said respecting the instructions. 

Affirmed. 
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SUPREME COURT OF MICHIGAN. 


Apri Term, 1874. 


THE HANOVER FIRE INS. COMPANY 


vs. 


CATHERINE MANNASSAN. 


Held, that silver forks, and tea and tablespoons of the same material, are not includ- 
ed in the general word “ plate,” though not particularly specified in the policy. 
After the insurance was effected the insured removed a part of his household furni- 
ture, and at the time of making proof of loss, included it in the amount de- 
stroyed. Held, that evidence, tending to show that this pues was included 


in the proof of loss at the instigation and by the advice of the agent of the com- 


pany, was improperly admitted. 
Held, that a party making a claim for a loss should do it in good faith and without 
any intent to defraud, and that the evidence offered should sustain this view. 


H. B. Brown, for Defendant in Error. 
D. C. Horsrook, for Plaintiff in Error. 


Cootey, J. 


The defendant in error brought suit in the court below to recover 
a loss by fire which was insured against by the plaintiff in error. The 
policy covered household furniture, beds, bedding, wearing apparel, 
and family stores in a dwelling-house at Bay City. One clause in the 
policy declared that the company was not to be liable for the loss of 
“ money, bullion, jewelry, plate and watches, unless particularly speci- 
fied in the policy ;” and another that “all fraud or attempt at fraud 
or false swearing on the part of the assured,” should cause a forfeit- 
ure of all claim under the policy. Among the articles alleged to have 
been destroyed were certain silver forks and tea and tablespoons, 
which were not particularly specified in the policy, and which the in- 
surance company claimed were excluded therefrom in the exclusion. of 
plate. This claim we think not well founded. The term plale is not 
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commonly understood to embrace articles of ordinary use, whatever 
may be the material, but only the more pretentious articles which are 
displayed on the tables of the wealthy or ostentatious, and which are 
to be considered rather as articles of luxury than as household furni- 
ture. 

The most important question in the case arises under the clause re- 
garding fraud and false swearing. The policy bore date January 
2nd, 1868, and was obtained for the plaintiff by Richard Mannassan, 
her husband. Two days afterward he took from the house twenty-six 
pillows and twenty-six pillow-slips, which constituted a part of the 
property insured, boxed them up, and sent them to Huron Station, in 
Wayne County, directed to one Beaumeister, and they were forwarded 
as directed, and received by the plaintiff, who had them in her posses- 
sion when the fire took place. This event occurred on the 20th of the 
same month. Richard Mannassan thereupon made on his own oath the 
preliminary proofs of the loss, in which claim was made for compensa- 
tion for the very pillows and pillow-slips which he had thus, six days 
before, boxed up and sent off. 

For the purpose of basing upon it an argument to the jury that this 
false swearing of Richard Mannassan was not done with intent to de- 
fraud, the plaintiff put him upon the stand, and he testified that the 
proof of luss was made out by the agent of the company at Bay City, 
who told him to “‘ put into said proof of loss all the plaintiff had ; 
that there was a deduction to be made by the company any way, and 
I told him that I wanted to correct the same, (after he had told me 
to put in all we had ;) I had articles that were not mentioned in the 
proof of loss that I wished to mention something about; he said 
it would be time when I made the deduction to fix that all right 
then ; and instead of doing it he took me to the office where I was 
sworn.” 

The evident design of this evidence was to lead the jury to infer 
that this false claim against the insurance company was made out and 
the false oath taken to it under tke direction of the agent. And the 
judge would then be asked to charge the jury, as he did in fact, that 
if the agent told Mannassan to put the articles thus sent off into the 
proofs of loss, then the plaintiff would not be debarred from a re- 
covery. 

We think this evidence was erroneously received. It did not tend 
to prove that the agent gave any such direction. Mannassan did not 
assume to testify that the agent was aware that any of the property 
had been sent away, and the words put into his mouth are perfectly 
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consistent with his entire ignorance of that fact. And if he was ig- 
norant of it, his remark had no relevancy to this controversy. Every 
reason of fairness requires us to put an honest construction upon the 
agent’s words, if they are reasonably susceptible of it, and we think 
they not only are so in this instance, but that they most naturally 
bear the construction that the articles he advised Mannassan to put 
in the proofs of loss were not all the articles the plaintiff had any- 
where and everywhere, whether insured or not, or lost or not, but 
only such as were embraced by the policy and included in the loss. It 
was the loss under the policy the parties were talking about, and 
though Mannassan would have us infer he had signified to the agent a 
purpose to make corrections, his language rather applies these to ar- 
ticles not mentioned than to any wrongfully included, and has no 
tendency to excuse what prima facie was a fraudulent act on his 
part. 

Where a person with full knowledge has made claim for a loss 
which has not been sustained, and then made oath to it and presented 
it for payment, if he proposes to show that all this was done without 
any intent to defraud the party from whom payment was sought, the 
evidence offered for the purpose ought to have some manifest tenden- 
cy to show good faith. This evidence had no such tendency what- 
ever. It was at least as consistent with the perjury and fraud which 
were charged upon Mannassan as it was with good faith, and indeed 
more so, for it admitted the false claim and false oath, and failed to 
show the agent's knowledge of the falsehood. The judgment should 
therefore be reversed and a new trial ordered. 

Whether the fact that the agent directed articles to be embraced in 
the proofs which were not destroyed would have excused the plaintiff, 
would perhaps depend upon other facts not disclosed by the record. 

It is possible that there may be cases in which an insured party 
would follow such advice innocently, but it is difficult to conceive that 
a person in his right mind could make such a claim and take such an 
oath in good faith, and if he did it in bad faith, the agent’s advice or 
connivance would constitute no excuse whatever. It would only 
prove that there were two persons engaged in the fraud instead of 
one. 

Curistiancy, CaMPpBELL and Graves, JJ., concur. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS, 


SUFFOLK COUNTY. 


Marca Term, 1873 


In Equity. 


THE COMMONWEALTH 
vs. 


I'HE HIDE AND LEATHER INS. COMPANY. 


Ihe policy provided that if any circumstances occurred with the consent of the 
insured to increase the risk, the policy should be void. A dummy engine had 
been on the wharf for some ten years previously, and more or less in constant 
use. It was claimed that because this fact was not mentioned in the applica- 
tion, the policy was void. Instead of an ordinary application, the defendant 
accepted a printed slip containing certain particulars as to the property and 
risk, and requested insurance accordingly. 

Heid, that the insurers having chosen to issue the policy upon their own examina- 
tion, without the application contemplated in the policy, they must be deemed 
to have waived it, and cannot now claim that the insured did not disclose all the 
facts in the case. 


Held, that books, furniture, etc., are not insured against fire unless covered by a 
special agreement. 

The V. and M. R. R. had agreed to indemnify the F. R. R. from any loss of or 
damage to any und all goods’ and freight of every description, while in transit 
over the latter or on its premises. Held, that the F. R. R. was liable to the 
owners of these goods as common carriers, and had an insurable interest them, 
and therefore had a right to recover under the policy. 


Held, that cars belonging to other railroad companies were covered by the clause 
“ freight cars owned or used by the company.” 


Held, that the clause in the policy insuring ‘‘ $8,350 on all or either of the freight 
buildings at Charlestown,” means that if either of the buildings were dam- 


aged to this amount, the company is liable for the total loss not exceeding 
the sum specified. 


Avpitor’s Report on THE Petition oF THE Fircunura Rartiroap 
Company.—The Fitchburg Railroad Company presented a petition in 
the above cause for the allowance of a claim against respondent in- 
surance company for loss by fire by the burning of a freight depot in 
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Charlestown, and of merchandise received by said railroad company 
as common carriers, and for other property insured by the Hide and 
Leather Insurance Company, by policy dated August 10th, 1871. 

At the hearing it was agreed that the policy of insurance was issued 
by the respondent company, and that a fire occurred on the 6th day of 
October, 1871, when a freight depot of the petitioner was entirely 
burned, together with a large amount of merchandise received for 
transportation, two freight cars belonging to the Rensselaer and Sar- 
atoga Railroad Company, one freight car of the Cheshire Railroad, 
one of the New York Central, two of the Rutland and Burlington, 
eight of the Vermont and Massachusetts, and two of the Ogdens- 
burg and Lake Champlain railroads, together with office furniture 
and other property of the petitioner, a statement of which is hereto 
annexed. The cars of the Cheshire and Vermont and Massachusetts 
railroads were owned by these companies, and have been paid for by 
the insured company. No claim has yet been made upon the peti- 
tioners on account of their freight cars, except by the Rensselaer and 
Saratoga Railroad. 

At the time of the issuing of the policy there were at Charlestown 
several freight buildings belonging to the plaintiffs, one of which was 
burned and the others not ; and the value of those that were burned 
was over $50,000, and the value of those which were not burned was 
over $25,000. 

There was other insurance on all the property covered by this poli- 
cy, namely, in the Andes Company and in the Tremont +Company, 
policies for the same amount and in the same form, and with the same 
provisions as this policy. 

If found to be material, the exact value of the freight buildings 
burned and of those not burned shall be ascertained by an assessor. 

Under the clause insuring $6,000 “ property belonging to the com- 
pany or on any property for which they may be liable, in freight 
buildings or yards” at Charlestown, the petitioner claims to recover 
for property belonging to the company destroyed by fire. 

In addition to the foregoing, the petitioner claimed to recover for 
the destruction of freight which they had received as common carri- 
ers to be transported over their railroad from Charlestown to various 
points, and for which they have paid under their liability as such car- 
riers. The value of such freight so destroyed, which was to be trans- 
ported over the Vermont and Massachusetts Railroad and its con- 
nections, or some part thereof, was $5,343.62. 

The value of such freight which was to be transported over the 
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Cheshire or Sullivan railroads, or some portions thereof, and no fur- 
ther, was $8,396.99. 

The value of such freight which was to be transported over the 
Cheshire or Sullivan railroads, and to points beyond the termination 
of those railroads, was $12,966.32. 

Contracts were in force at the time of issuing the policy and of the 
fire, between the plaintiff, of the one part, and the Vermont and Mas- 
sachusetts Railroad Company, and the Cheshire Railroad Company, 
respectively, of the second part. 

The Vermont and Massachusetts Railroad Company had agents 
stationed at the Fitchburg Railroad depot in Charlestown, who re- 
ceived and receipted for freight which was to be transported over its 
railroad and connections ; and the Cheshire Railroad Company had 
agents to receipt for merchandise to be transported on the Cheshire 
and Sullivan railroads, and no further ; and in respect to the receipt 
of such freight, Mr. Stearns, the president of the plaintiff company, 
testified substantially as follows: “ For $14,000 our receipts ought not 
to have been given by the contract. The receipts were frequently made 
out upon our blanks by the shippers, and brought with the freight, to 
be signed, and were signed as brought. The shippers required our re- 
ceipts; we had no one specially authorized to give receipts, as I know 
of, except freight that was to go beyond the Cheshire and Sullivan 
railroads.” 

In point of fact, receipts in the name of the Fitchburg Railroad 
Company were given for freight received and destroyed, to the amount 
of $24,012.41 ; and receipts in the name of the Vermont and Massa- 
chusetts Railroad Company for $27,867; and in the name of the 
Cheshire Railroad Company for $690. 

There were two freight cars in the depot at the time of the fire, and 
were burned, belonging to the Rensselaer and Saratoga Railroad 
Company, which came by the way of the Rutland and Cheshire rail- 
roads, loaded with merchandise, each car of a value exceeding $600. 
One of these cars was unloaded at the time of the fire, and the other 
not ; and a demand has been made for the value of these cars. 

For more than ten years before the issuing of this policy, and sub- 
sequently to its issue, up to the day of the fire, masters of vessels 
loading and unloading at the railroad company’s wharf had used a 
dummy engine near the station, with the knowledge of the company 
who were the owners of the wharf. This was used near the station 
as often as the exigencies of the business required, usually about once 
a month, and sometimes oftener; and for nine months in the year one 
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or more of these engines are almost daily at work on some of these 
wharves of the company, employed by masters of vessels. While 
this engine was actually in use it increased the risk of fire. It was in 
use there on the day of the fire, and a short time before the fire was 
discovered. Such engines are in constant use on other wharves in 
Charlestown and Boston. The insurers had no actual knowledge of 
the use of this engine. 

The presiding justice, by consent of the parties, reports the case for 
the consideration of the full court ; such judgment to be entered as 
the court shall deem fit. Marcus Morton, J. S. J. C. 


Counsel for defendant cited the following cases : 

Ware vs. Hayward Rubber Company, 3 Allen, 84, 86 ; Dickinson 
vs. Gray, 7 Allen, 34; Sears vs. Eastern Railroad Co., 14 Allen, 
438 ; Boardman vs. Merrimack Ins. Co., 8 Cush., 583; Rice vs. 
Tower, 1 Gray, 426 ; Loud vs. Citizens’ Ins, Co., 2 Gray, 221; Wor- 
cester vs. Worcester Ins. Co., 9 Gray, 29; Lyman vs. State Ins. Co., 
14 Allen, 335 ; Sanborn vs. Fireman’s Ins. Co., 16 Gray, 448 ; Tay- 
loe vs. Merchants Ins. Co., 9 Howard, 390; Smith vs. Odlin, 4 Yeates, 
468 ; Hamilton vs. Lycoming Mutual Ins. Co., 5 Barr, 339 : Union 
Mutual Ins. Co. vs. Commercial Ins. Co., 2 Curtis, C. C., 524 ; af- 
firmed, 19 Howard, 318 ; Clark vs. Manuf. Ins. Co., 8 Howard, 250 ; 
Bufe vs. Turner, 6 Taunt., 338 ; Flanders on Insurance, 333, 334 ; 
Addison on Con., 541; 1 Smith’s Leading Cases, (6th ed.,) 774 ; 
Lindeman vs. Disborough, 8 B. & C., 586; Vermont and Mass. Rail- 
road vs. Fitchburg Railroad, 14 Allen, 462 ; Wilbert vs. New York 
and Erie Railroad, 2 Kernan, 245, 255 ; 2 Redf., Railw., (4th ed.,) 
§ 180 ; Indan vs. Fall River Railroad, 5 Cush., 71. 


H. C. Horcutys, for Petitioners. 
C. J. Reep and C. Auten, for H. and L. Ins. Oo. 


Morron, J. 


Several questions arise upon the report in this case : 

1. The defendant claims that the policy was avoided by the use of 
the dummy engine under the circumstances stated in report. 

The policy provides that “if the situation or circumstances affect- 
ing the risk thereupon shall be so altered or changed by or with their 
advice, agency or consent, as to increase the risk thereupon,” the pol- 
icy shall be void. The answer to this claim of the defendant is that 
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the situation or circumstances affecting the risk were not altered or 
changed after the making of the policy. 

The report finds that for more than ten years the dummy engine 
had been in use on the wharf of the petitioners, near the station, in 
the ordinary course of their business. One of the circumstances af- 
fecting the risk, existing when the policy was issued, was the occa- 
sional use of this engine. It was issued to protect the company 
against existing risks, of which such use was one. 

The ground taken by the defendant that the policy is void be- 
cause the petitioners did not disclose this risk to the defendant, we 
think cannot be sustained. The policy contains the provision that 
“the assured hereby covenants and engages that the representation 
given in the application for this insurance contains a just, full, and 
‘true exposition of all the facts and circumstances in regard to the con- 
dition, situation, value and risk of the property insured, so far as the 
same are known to them and material to the risk, and that if any ma- 
terial fact or circumstance shall not have been fairly represented, the 
policy shall be void. This is a provision for the benefit of the insur- 
ers which they might waive. They issued this policy without requir- 
ing any application or representation in regard to the situation, value 
and risk of the property insured. The printed slip furnished by the 
petitioner and made part of the’policy, contains a description, in the 
most general terms, of the property insured. So far as it contains 
any representation, it may import a’warranty on the part of the as- 
sured, but it does not purport to give the situation, value or risk of 
the property. As the insurers chose to issue this policy upon their 
own examination, without the application contemplated in this provi- 
sion, they must be deemed to have waived it, and cannot now claim 
that the policy is void because the assured did not fully disclose the 
situation and risk of the property insured. Hall vs. People’s Mutual 
Fire Ins. Co., 6 Gray, 185 ; Liberty Hall Association vs. Housatonic 
M. F. Ins. Co., 7 Gray, 261. 

We think therefore that there being no change of risk, and no war- 
ranty, misrepresentation or concealment as to the matter, the policy 
was not avoided by the use of the dummy engine. 

2. The policy insures the petitioners $6,000 “on property belong- 
ing to the company, or on any property for which they may be liable 
in freight buildings or yards at Charlestown.” The assured claim to 
recover under this clause $4,487 for property belonging to them, ac- 
cording to a schedule annexed to their petition. 

The last clause in the policy provides that accounts, books, furni- 
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ture, and some other articles enumerated, “ are not to be insured un- 
unless by special agreement.” The effect of this clause is that the 
books and furniture of the petitioners, not being insured by special 
agreement, are not covered by the policy. Their claim includes a 
number of items of books and furniture for which they are not enti- 
tled to'recover, and the case will stand for a hearing as to those items 
unless the parties agree upon their amount. 

Another claim under this clause of the policy is for merchandise 
belonging to other parties, for which the petitioners were liable as com- 
mon carriers, and for which they have paid. The defendant admits 
its liability for a large proportion of this merchandise, but it contends 
that it is not liable for that part of it received for transportation over 
the Vermont and Massachusetts Railroad, or over the Cheshire and 
Sullivan railroads, and not beyond the termination thereof. 

The ground upon which they claim to be exempted from liability, 
is that in regard to that part, the petitioners and the two railroads 
named had entered into a contract by which they agreed to indemnify 
the petitioners from all claims for ‘‘ any loss of or damage to any and 
all goods and freight of every description, while in transit over the 
Fitchburg Railroad, or in its depots, or upon its premises.” 

The argument is, that as by these contracts the Vermont and Mas- 
sachusetts, and the Cheshire and Sullivan railroads, must ultimately 
bear the loss of these goods, the Fitchburg Railroad cannot recover 
for them under this policy. But the conclusion does not‘follow from 
the premises. 

The Fitchburg Railroad is undoubtedly liable as common carriers 
for these goods to the owners or forwarders, and it was no defense 
that the connecting roads had agreed to indemnify them. They had 
thus a special property and an insurable interest in them. Their pol- 
icy covered not only property in their freight buildings or yards be- 
longing to them, but “ any property for which they may be liable.” 
Whatever may be their rights under their arrangements with the con- 
necting roads, it is clear that they have a right to recover against the 
insurers under their policy. 

3. The petitioners claim to recover for two freight cars belonging 
to the Rensselaer and Saratoga Railroad Company. The policy cov- 
ers “freight cars owned or used by the company.” Both the cars in 
question were in its possession and use as common carriers. They 
had an insurable interest in them and are entitled to recover for their 
loss). Vermont and Mass. Railroad vs. Fitchburg Railroad, 14 Allen, 
462 ; Eastern Railruad vs. Relief Fire Ins. Co., 98 Mass., 420-423. 
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4, The assured owned at Charlestown several freight buildings, one 
of which was burned and was of the value of over fifty thousand dol- 
lars. The policy insures $8,350 “on all or either of the freight build- 
ings at Charlestown.” This language admits of but one construction. 
If either of the buildings is damaged the insurers are liable for the full 
amount of the loss, not exceeding the amount insured. As the value 
of the buildings burned exceeded the amount of the insurance in the 
three offices in which it was insured, the plaintiff is entitled to reco- 
ver the full amount of this claim. 

Case to stand for hearing. 


SUPREME COURT OF ILLINOIS. 
NORTHERN GRAND DIVISION. 


SerremBer Term, 1873. 
Error to the Superior Court of Cook County. 


WILLIAM DWINING er au 
vs. 


PHENIX INSURANCE COMPANY, or Brooxtyn.* 


Held, that an agreement between the broker or agent of the property-owner 
and the clerk and surveyor of an insurance agency to insure a building, no 


— having been paid, does not constitute a valid contract of insurance, 
ut only the preliminaries to a contract. 


Winston, Camppett & Lawrence, for Plaintiffs. 
Ira W. Bust, for Defendant. 


SeEtpoy, J. 
This was a bill in chancery, filed by plaintiffs in error, to compel 


* Filed June 20th, 1873. Opinion furnished by Robert Critchell, agent of Phenix Ins. Co., 
Chicago. 
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the defendants in error to issue a policy of insurance in pursuance of 
an alleged verbal contract between the parties. 

The bill alleged in substance that one Nathan Whitman, an insur- 
ance broker, as agent of complainant, Dwining, during the week pre- 
ceding the Chicago fire of 1871, entered into negotiations with one Da- 
vid Lookinland, as agent of the Phenix Insurance Company, for insur- 
ance upon certain property of Dwining, known as the Steele Block, in 
the city of Chicago. That on Saturday, October 7th, the negotiations 
were closed by a verbal contract, whereby the company agreed to in- 
sure the block for $5,000 from October 8th, 1871, to October 8th, 
1872, at one per cent. premium, to be paid on demand. Policy to be 
written in due course of business. That on the 9th day of October, 
1871, the block was burned and became a total loss. That the value 
of the block was $50,000, and the total insurance $47,500. That the 
premium had been tendered and refused, and the company had re- 
fused to deliver the policy and adjust the loss, although full proofs 
had been made. 

The answer set up that Lookinland was not the agent of the com- 
pany, and was not authorized to make contracts for insurance, and 
that he did not make the alleged contract of insurance. 

The court below on final hearing dismissed the bill, and the com- 
plainants appealed. The testimony shows that Robert S. Critchell 
was the sole and only authorized agent of defendant in Chicago to 
issue policies of insurance, or accept risks ; Lookinland was not their 
agent nor employee. He was the employee of Critchell, and acted in 
the capacity of clerk and surveyor of Critchell’s insurance agency. 
Whitman by his own acknowledgment had actual knowledge of the 
real capacity in which Lookinland acted. Whether, notwithstanding, 
Lookinland was so held out by the defendant as to justify the belief 
that he was defendant’s agent, or one having authority to take risks 
and make contracts for insurance that would be binding on the de- 
fendant we will not stop to inquire. 

As assuming such to have been the case, we are of opinion that 
the decree is justifiable on the ground of a failure of proof that Look- 
inland did make the alleged contract of insurance. Lookinland, at the 
request of Whitman, surveyed or examined the building, and on Sat- 
arday, the 7th of October, 1871, had a conversation with Whitman 
upon the subject, in which it cannot be claimed, according to Look- 
inland’s testimony, that he agreed to insure; but in conclusion, 
Whitman was to send over an application to the office of Critchell. 
E. A. Mann, Whitman’s clerk, handed to Lookinland, between four 
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and five o’clock P. M. of that day, at Critchell’s office, an application ; 
but what were its terms is not agreed, and the application was 
burned in the fire of October 8th and 9th, 1871. It is claimed by 
plaintiffs that upon the delivery of this application Lookinland then 
made the contract with Mann. 

Mann testifies that he asked Lookinland if it was"all right, and 
Lookinland answered that it was; that he asked Lookinland if the 
risk was covered, and he said it was. 

Lookinland testifies that as he was leaving the office a man stopped 
him, handed him an application, saying it was from’ Whitman, that 
he glanced over it, starting to go back into the office, remarking to 
the person who gave it to him that it was all right ; that he then 
went into the office and put the application on the desk, intending to 
refer it to Critchell. He denies stating that the risk was covered. 
The proof of the contract to insure rests upon the alleged statement 
of Lookinland that the risk was covered. Mann testifies in the af- 
firmative on this vital question of fact, and Lookinland in the nega- 
tive. They are the only witnesses in regard to it. There is not a 
preponderance of evidence for the plaintiffs.. The attempted im- 
peachment of Lookinland by contrary admissions on his part, testified 
to by Dwining and Wright, fails of effect, as Critchell, Lookinland 
and Ashworth, who were present at the conversation where the sup- 
posed admissicns are stated as having been made, all deny that any 
such admissions were made. 

The premium, too, an important element in the contract of insur- 
ance, was not paid. Plaintiffs contend that there was an implied 
waiver of prepayment of the premium from the course of dealing be- 
tween the parties, and from an alleged general custom among insur- 
ance agents and brokers to give credit for premiums. 

It is somewhat uncertain in what name the application was signed. 
Whitman testifies that it was signed “N. Whitman & Co.” Mann 
testifies that it was signed “N. Whitman, Solicitor,” and the bill 
states that it was so signed. Whitman had had various partners. 
Critchell testifies that he supposed Whitman was alone for a month 
before the fire. The evidence shows that there had never been any 
dealings between Critchell and Whitman individually, nor between 
Critchell and N. Whitman & Co., as that firm might have been com- 
posed in October. On Whitman dissolving with a former partner, 
Critehell had directed Lookinland and the other clerks not to take 
any risks from Whitman, nor give him any credit. 

In regard to general custom, the proof shows no more than the 
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practice to give credit for premiums to parties of known pecuniary 
responsibility. The proof shows that Whitman’s reputation for pe- 
cuniary responsibility was bad, and that Critchell did not regard 
him as pecuniarily responsible. 

We see nothing in the general custom, or in any particular course 
of dealing between the parties, upon which to found any implied wai- 
ver of prepayment of premium, or which should have given rise to 
any reasonable expectation on the part of Whitman that he would be 
indulged with any credit for the premium. Upon the whole case we 
regard that there were but the preliminaries to making a contract of 
insurance, and that no contract was actually made. The decree 
will be affirmed. 

Decree affirmed. 


COMMISSION OF APPEALS OF NEW YORK. 


FRANCIS W. GLEN, er at., Respondents, 
vs. 


THE HOPE MUTUAL LIFE INS. CO., Appellant.* 


H. was insured by three policies of $5,000 each, in the Craftsmen’s Life Ins. Co. 
Subsequently two of these risks were reinsured in other companies, and after- 
ward, but before the death of H., the entire contingent liabilities of the Crafts- 
men’s Life were reinsured in the defendant company. Before the commence- 
ment of this action the two risks reinsured were paid to the Craftsmen’s. 

Held, that the plaintiff had a right to maintain an action against the defendant for 
the amount of insurance. P 

Held, that the defendant was still liable for the amount of the two policies. The 
reinsurances were not effected for the benefit of the plaintiff, nor did the pay- 
ment of the policies inure to his benefit. 


JOHNSON, J. 


At the date of the agreement between the defendant and the Crafts- 
men’s Life Assurance Company, the latter was an insurer upon the 


* Decided April 2ist, 1874, 
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life of Joseph F. Hall, by three policies of five thousand dollars each, 
payable in case of his death to the plaintiffs. By the agreement 
mentioned the defendant agreed to reinsure the Craftsmen’s Life As- 
surance Company on all risks for which its policies were outstanding 
at that date, and also to assume all such policies, and to pay to the 
holders thereof all such sums as the said company might by force of 
such policies becoming liable to pay. Subsequently, and on the 23rd 
of June, 1872, Hall died. The Craftsmen’s company consequently 
became liable to pay on its three policies, and the defendant, by force 
of its agreement, also became liable for the same amount to the 
plaintiffs, who demanded payment of the defendant on the 12th of 
September, 1872. On the facts thus far stated it is the settled law 
that the plaintiffs might maintain their action against the defendant 
on the three policies which by its agreement it had assumed. Barker 
vs. Bucklin, 2 Denio, 45 ; Lawrence vs. Fox, 20 N. Y., 268 ; Burr vs. 
Beers, 24 N. Y., 178; Cooley vs. Howe Machine Co., 53 N. Y., 
620. 

Further facts appeared on which the defendant contended that its 
liability to the plaintiff was at least diminished. 

Before the agreement between the defendant and the Craftsmen’s 
company, the latter had effected two policies of reinsurance‘on the life 
of Hall, each for $5,000, and in different companies. 

The Craftsmen’s company received on one of these polivies of re- 
insurance $5,000 on the 16th of August, and on the other a similar 
amount on the 3rd of October following. 

We do not perceive that these facts diminish the liability of the de- 
fendant. The two reinsurances were not effected for the benefit of 
the plaintiffs, and they had no claim to the money paid on those pol- 
icies to the Craftsmen’s company. The liability of that company to 
the plaintiffs on their three policies issued by it, was unaffected by 
the fact that it had collected its reinsurance. Blackstone vs. Aleman- 
nia Fire Ins. Co., 1874. MS. opinion, Johnson, J. 

This being so, the plaintiffs may still claim under the defendant’s 
contract with the Craftsmen’s company. Nothing has transpired 
which diminishes the liability of the Craftsmen’s company on those 
policies, and that liability the defendant has assumed. Whether the 
defendant has any right as against the Craftsmen’s company to de- 
mand and receive the money paid it on its two reinsurances is not a 
question now before us for decision, for with that question the plain- 
tiffs have no concern. The payment of those moneys did not inure 
to the plaintiffs’ benefit, and they had no lien upon or specific right 
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to them. and the fact of such payment did not affect their right to re- 
sort to the defendant under its contract with the Craftsmen’s compa-. 
ny for their benefit. The judgment must be affirmed. 

All coneur. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK COUNTY. 


NovemBer Term, 1874. 


COLUMBIAN INSURANCE COMPANY 
v8, 


IVORY BEAN. 


Defendant gave his premium note to the plaintiff on account of a policy of insur- 
ance on a vessel. Lefore the policy expired the plaintiff failed, and his policy 
was reinsured in two other companies, which paid the loss when due less the 
premium note. The premium note having been transferred and assigned to a 
third party, action was brought for its payment by the original payee. 

Held, that the clause in the policy which provides that in case of loss the premium 
note and all sums due should first be deducted from the amount of the claim, 
contemplates that if there is a loss, the premium note is to be applied to the 
partial payment of it when due, that the one is to satisfy the other pro tanto. 


This was an action of contract upon a premium note, given by the 
defendant to the plaintiff for insurance on defendant’s interest in 
steamer General Hooker, and which was, after maturity, sold for val- 
uable consideration to Isaac Taylor, of Boston, for whose benefit this 
suit was brought. 

The defendant filed a claim in set-off, which is also made a part of 
this case. 

It was agreed that the defendant gave the note in suit, and that the 
plaintiff issued to the defendant a policy of insurance. 

After said policy was issued and said note was given, the plaintiff 
company failed, and thereupon the defendant applied to the China 
Insurance Company, and the New England Mutual Insurance Com- 
pany, for insurance upon the same risk, $5,000 each. The policies is- 
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sued by these compaties to defendant each contained the following 
clause : “ Any claim for same risk on the Columbian Insurance Com- 
pany to be considered as salvage for the benefit of this company.” 

The property insured was lost on or about the 21st day of March, 
A. D. 1866, and the loss was paid to defendant by the China and New 
England offices, Jess salvage, and a deduction by each company of 
half the amount of the premium note in suit, given by defendant to 
the Columbian Insurance Company. 

Defendant gave to plaintiff a notice of his loss by his agents, Brad- 
ford & Folger, and also soon after sent to them the protest and a 
proof of the loss, which defendant refused to pay. 

Plaintiff filed a replication to the claim in set-off, which is also made 
a part of this case. 


C. M. Rexp, for Plaintiff. 


H. C. Huronts, for Defendant, cited the following cases : 

Livermore vs. Newburyport Marine Ins. Co., 2 Mass., 232; Colum- 
bian Ins. Co. vs. Beach, 18 Johnson, 149 ; Daniel Donelson vs. In- 
habitants of Coleraine, 4 Met., 430; Osgood vs. Groot, 36 N. Y., 
350, 351 ; 1 Phillips on Ins., § 2, and 5th ed., § 82; Rice vs. God- 
dard, 14 Pick., 273 ; Campbell vs. Adams, 38 Barb., 132; 2 Parsons 


on Marine Ins., p. 459-462 ; Wilson vs. Hill, 3 Met., 66. 


Morton, J. 


Though this suit is brought for the benefit of Taylor, yet it is to be 
regarded in the same light as if the Columbian Insurance Company 
was the real as well as the nominal plaintiff. The note having been 
passed to him after its maturity, is subject to the same equities and 
defenses as it would be in the hands of the payees. It is » premium 
note * given for insurance on the steamer General Hooker. 

It is agreed that the steamer was lost, and due notice and proof of 
the loss given to the plaintiff, who refused to pay it. 

The policy provides that “ in case of loss, such loss shall be paid in 
sixty days after proof and adjustment thereof; the amount of the 
premium note, if unpaid, and all sums due to the company from the 

* Copy of the note : 

$901. Twelve months after March 26th, 1865, I promise to pay to the order of Ivory Bean, nine 
hundred and one dollars for value received, payable at the , on policy No, 36,502, Steamer 
General Hooker. 

Due March 29, 1866. Ivory Bean. 


lay to the order of the Columbian Insurance Company. 
Ivory Bean, 
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insured when such loss becomes due being first deducted, and all sums 
coming due being first paid, or secured to the satisfaction of the said 
company, they discounting interest for anticipating payment.” 

This is a stipulation between the parties which we think inures to 
the benefit of the insured as well as of the insurers. It contemplates 
that if there is a loss the premium note is to be applied to the partial 
payment of it when due—that the one is to satisfy the other pro tanto. 
The debt which the insured can enforce against the company or 

. against its receivers for the purpose of a dividend, is not the whole 
loss, but the amount of the loss after the premium note is deducted. 
The stipulation establishes a rule for settling the amount of the loss, 
and the insured has the right to assume that in case of loss his premi- 
um note will be deducted from the loss and thus paid. It is not mere- 
ly a privilege granted to the insurer, but an agreement that the mutu- 
al claims of the parties shall be thus adjusted. 

We are of opinion that the company cannot, under this policy, it 
being admitted that there was a loss greater than the amount of the 
note, refuse to pay the loss and maintain a suit upon the note. It is 
opposed to the spirit and fair interpretation of the contract. The 
Court of Appeals of New York took a similar view of this clause in 
Osgood vs. De Groot, 36 N. Y., 348. That was a suit by the re- 
ceivers of this insurance company upon a premium note given by the 
defendant upon a policy containing this same clause. A general av- 
erage loss occurred of an amount less than the note, and it was held 
that it should be set off against the note as a “ mutual credit” under 
the statute provisions as to insolvent corporations, and that the action 
could be maintained only for the balance. This view renders it unne- 
cessary to decide the more general question raised as to the right to 
set off a loss under the general statutes of set-off. 

The fact that defendant procured insurance in other companies, 
with the agreement that “any claim for same risk on the Columbian 
Insurance Company to be considered as salvage for the benefit of this 
company,” is immaterial. 

Subsequent insurance is permitted by the terms of the plaintiff’s 
policy, and there was no assignment of the policy by the defendant. 

His claim against the plaintiff remains unaltered and must be sued 
in his name, and it would be no defense that the amount recovered 
would inure to the benefit of the other insurance companies. 

The agreement with the other companies does not affect the plain- 
tiff’s rights or liabilities. 

Judgment for defendant. 





Columbian Ins. Co. vs. Bean, 


COURT OF APPEALS OF NEW YORK. 


JAMES O’BRIEN, Suerirr, erc., Appellant, 
vs. 


THE MECHANICS’ AND TRADERS’ FIRE INS. CO., 
Respondent.* ] 


Held, that it is not necessary to make a manual seizure of the stock of associations 
or corporations, in order to make a valid attachment, but it is sufficient to 
leave a warrant of attachment with either of the officers or agents of the asso- 
ciation, or with the debtor holding such property, with a notice showing the 
property levied on. 


Held, that the sheriff, by this action, acquires no actual dominion over the proper- 
ty, but the notice simply cautions the party on whom it is served, and prevents 
him paying the debt or delivering the property to the debtor. 


Held, that a notice by the sheriff that he attaches all the ate. bonds, mort- 
es and promissory notes, including all the rights and shares of stock, ete., 
in the possession and under the control of the party levied on, is sufficient, and 


a particular description of the property and debts supposed to be in possession 
of the party served is not necessary. 


A. J. Vanverport, for Appellant. 
Grorce W. Parsons, for Respondent. 


Aten, J. 


The plaintiff was turned out of court and his complaint dismissed 
solely upon the ground that the attachments had never been levied upon 
the claim in contention, and that for want of such levy the plaintiff 
had no title to the same, and was not entitled to maintain an action 
for its recovery. Two other grounds were suggested by the defend- 
aut in his application to dismiss the complaint, but neither were con- 
sidered nor passed upon by the court, and neither can be said, even 
if decided adversely to the plaintiff upon the case as made upon the 
trial, to be conclusive upon the right of the plaintiff. The objections 
are capable of being obviated and overcome by other and further ev- 


* Decision rendered February 17th, 1874, 
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idence, and that being the case, the defendant cannot have the bene- 
fit of them upon this appeal. It is only when the record discloses an 
insuperable difficulty to a recovery by the plaintiff that a judgment 
against him will be sustained if the court below erred in the decision 
actually given. 

The only question before us is, whether the notice left with the de- 
fendant at the time of leaving the certified copy of the attachment 
was a sufficient compliance with section 235 of the Code, and a valid 
attachment of the claim now sued upon. 

We are not seriously embarrassed by authority, and the question as 
now presented may properly be considered as res nova. The Snu- 
preme Court in the First District, and the Supreme Court of the 
City of New York, where only, so far: as appears, the question has 
arisen, have differed in their interpretation of the statute, and the 
duty of the sheriff under it, and there is no settled or authoritative 
practice under this conflict of authority. Hickburn vs. Owen, 5 Duer, 
242 ; Wilson vs. Duncan, 11 All., 3 ; Greenleaf vs. Mumford, 19 ib., 
469 ; Drake vs. Goodridge, 54 Barb., 78. In this court but two cases 
need be referred to, Kelly vs. Roberts, 40 N. Y., 432, and Drake vs. 
Goodridge, 41 N. Y., 210. In Kelly vs. Roberts, with a copy of the 
attachment, the sheriff left a notice with the defendant Roberts, that 
all the property, effects, rights etc., and the debts and credits of the 
debtors in the attachment, then in his possession or under his con- 
trol, would be liable to the warrant of attachment, and he was re- 
quired to deliver all such property, etc., into the custody.of the sLeriff 
without delay. After an examination of Roberts under section 236 
of the Code, a new notice was served, adding to the first notice a 
particular statement of the claim intended to be levied upon, and to 
recover which the action was brought. 

Other questions divided the court and were considered at length, 
and the only allusion to the service of the attachment is the brief re- 
mark of Judge Jones that he thought the service sufficiently identi- 
fied the debt sought to be recovered. Drake vs. Goodridge turned 
upon the question whether the particular securities which were in 
controversy and the interest of the debtor therein had been levied 
apon by the sheriff, and Judge Hunt in his opinion considers the suf- 
ficiency of a general notice, similar to that served by the sheriff in 
this instance, and comes to the conclusion that such a.notice is not a 
compliance with the statute, requiring the notice to.show the proper- 
ty levied on. Four judges-concurred with Judge Hunt in reversing 
the order appealed from, and two were for an affirmance. 
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Upon what precise views the four concurring judges arrived at the 
same result with Judge Hunt, does not appear. The reporter docs 
not state that they concurred in the opinion. The report states that 
Judge Grier also read an opinion for a reversal. This is a mistake. 
His opinion was in Clark vs. same defendants, argued at the same 
time, and is reported in 44 How. Pr., 228, and the dissenting opinion 
of Judge Daniels in the Drake suit, concurred in by Judge Jones, is 
also reported in same book at page 234. 

The notice of the sheriff served with the attachment was essentially 
different from that before us, and after the general clause, stating not 
that he attached, but that all the debts, credits, etc., of the defendant 
in the attachment would be liable to the said attachment, and that 
the bank to which it was addressed, and upon which it was served, 
was required to deliver all such property, etc., into the custody of the 
sheriff, etc., it stated that the sheriff particularly attached the bank 
account and debt from the bank to E. R. Goodridge, ete., and thus 
clearly indicating and showing that the intent was to levy upon a par- 
ticular debt, and the property specified, and by necessary intendment 
excluding all other property, that is limiting the general notice by 
the particular clause. There was no debt due from the bank, and the 
claim and interest of the defendant and debtor in the attachment 
proceedings was not described in the special clause of the notice, 
and it is at least doubtful whether it came within the general clause. 
But the case could have been well decided upon the ground that the 
sheriff, by the particular form of his notice, limited his levy to the 
property specifically mentioned. The case did not necessarily decide 
the question before us. 

A warrant of attachment under the Code directs the sheriff to at- 
tach and safely keep all the property of the defendant within his 
county, and this includes not only tangible property, real and person- 
al, but things in action and evidences of debt. Code, sections 231, 
462, 463, 464. 

A levy upon rights and shares in the stock of associations or cor- 
porations, and debts and other property incapable of manual delivery, 
cannot be effected by an actual seizure, as in case of movable chattels, 
but may be attached and held for the satisfaction of any judgment 
that may be recovered by the proceedings authorized by section 235 
of the Code. A leaving of a copy of the warrant of attachment with 
either of the officers or agents of the association or corporation 
named, or with the debtor or individual holding such property, with 
notice showing the property levied on, is the statutory levy impending 
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the property for the satisfaction of the judgment, as effectually as a 
seizure of chattels, capable of manual delivery. 

The statute authorizing attachments against absconding, concealed 
and non-resident debtors, (2 R. S., 2,) accomplished the same pur- 
pose by the publication of a notice of the issuing of the warrant of 
attachment, and that the payment of any debts and the delivery of 
any property belonging to the debtor, to him or for his use, and the 
transfer of any property by him, were forbidden by law, and were 
void, and declaring that every payment of any debt, or the delivery 
of any property to the debtor after the first publication of the notice, 
should be deemed fraudulent as against the trustees appointed in the 
proceeding. 2 R.S., 7, §§ 30 to 35. The proceeding under the Re- 
vised Statutes was for the benefit of all the creditors of the individ- 
ual proceeded against, while the provisional remedy under the Code, 
by attachment, is for the benefit of a particular creditor, who may 
seize only so much of the property of the debtor as will be suf- 
ficient to satisfy the claim. Instead, therefore, of a general no- 
tice to bind and charge all the property of the debtor, a notice to 
the individual owning the debt or holding the property intended to 
be levied upon is authorized. The sheriff by his action, and the no- 
tice he gives, acquires no actual dominion over the property. It is as 
much beyond his personal control as before the levy, and there is no 
particular magic in the act of giving the notice that affects the status 
or the rights of any one save as prescribed by statute, or changes the 
character or actual condition or possession of the property. The no- 
tice is but an act of caution to the individual upon whom it is served, 
intended and operating solely to prevent his paying the debt or deliv- 
ering the property to the debtor, and impending it to answer the 
judgment. It answers all the purposes which the law contemplates if 
it notifies the individual that a warrant of attachment has been issued 
against his creditor, or the owner of the property in his possession, 
and that the sheriff claims to levy upon the debt owing by him, or 
the property in his possession, and it would be strange indeed if mere 
surplusage, the use of language so general in its terms that it would 
include much more than the result would show was within the reach 
of the sheriff, would vitiate a notice clearly embracing debts and pro- 
perty subject to attachment, and owing by or in the possession of the 
individual served. A notice by the sheriff that he attaches all prop- 
erty, debts and effects, and all rights and shares of stock, etc., in the 
possession or under the control of the individual served, does show 
the property levied on. A particular description of the property and 
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debts supposed to be in the possession of or owing by him, is not ne- 
cessary for the information of the party served, and would not more 
satisfactorily show to him the property intended to be reached. The 
individual served necessarily knows better than the officer can know the 
property and debts in his possession, or owing by him, subject to at- 
tachment. 

A notice by the sheriff that he attached all the bonds and mort- 
gages and promissory notes belonging to the attachment debtor in 
the possession of an individual would be good without specifying the 
particular securities and the names of the debtors, and if perchance 
there should be but one bond and mortgage and no promissory notes, 
the excessive claim would not vitiate. Ifa case could be supposed in 
which a party could be misled and injured by the generality of a no- 
tice of this kind, it might be different. 

To require a particular description of the rights, debts and choses 
in action which would identify and distinguish them from all others 
of a like kind, would be to render the remedy by attachment, in a 
great majority of cases, abortive as a process against property of this 
character. Neither the pursuing creditor nor the sheriff can ordina- 
rily know the precise character of the dealings between the debtor 
proceeded against and third persons, and if no levy can be made un- 
til by proceedings under § 36 of the Code, the particulars can be as- 
certained, it is quite evident that this provisional remedy would in 
very many cases be of but little practical value. It is only by a pro- 
per and sufficient levy that the property can be held, and if that can- 
not be made until after an examination under § 36, it is quite evident 
that the sheriff would in most cases, and might in all, be saved the 
trouble of making any levy. The party summoned for examination 
would have no difficulty in so disposing of the property as to put it 
beyond the reach of the creditor. The remedy was designed to be 
effectual, and to make it so any notice which shows to the party 
served that any particular part or all of the property or debts in his 
possession belonging to the debtor in the attachment proceedings, or 
owing by him, is attached and intended to be claimed and held by the 
sheriff, must be held to be sufficient. 

In my judgment the plain design of the provision under considera- 
tion, and the full accomplishment of every purpose that could have 
been intended by a notice, is fully answered by a notice like that be- 
fore us, unless, as in Drake vs. Goodridge, it is designed to levy only 
on a particular class or part of the property, and exclude the residue. 
The reasoning of Judge Clark upon this particular question, without 
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reference to the facts of that case, in Greenleaf vs. Mumford, 19 All., 
469, is entirely satisfactory to me, and I think conclusive. The dan- 
ger and difficulty of undertaking to specify and describe the particu- 
lar debt or chose in action, or the particular interest intended to be 
attached, is exemplified in Drake vs. Goodridge. 

Section 236 does not qualify § 235, or aid us in determining what 
will be a sufficient showing of the property levied on by the notice re- 
quired by the latter section. It does enable the sheriff, in his dis- 
cretion, to apply for a certificate of the particular proparty of the 
debtor, in the possession of the party to whom the application is 
made, and in case of refusal, authorizes an examination. But the re- 
fusal by no means suspends action upon the attachment, or prevents 
a levy until the examination is had. Neither is the sheriff compelled 
to proceed to an examination, but he may do so if he pleases. That 
proceeding is for the benefit of the creditor and the sheriff, but they 
are not bound to resort to it. If the application was made and a cer- 
tificate refused, it would clearly indicate that the levy should be made 
at once, and an examination, if necessary, had afterward. If the cer- 
tificate is given, the sheriff is not bound by it, but may attach the 
property described by the certificate, and all other property liable to 
attachment in the possession of the party. 

The judgment should be reversed and a new trial granted. 

All concur. 





1874.] Williams vs, People’s Fire Ins. Co. 


COMMISSION OF APPEALS OF NEW 


LEWIS WILLIAMS, Respondent, 
vs. 


THE PEOPLE’S FIRE INS. CO., Appellant.* 


Policy contained the condition that if there were any increase of risk by any 
means within the control of the assured, or if the premises should be occupied 
in any way to make them more hazardous than at the time of insuring, then 
the policy should be void. 

Plaintiff kept a jug of petroleum in his room for medicinal purposes, and used the 
oil for anointing his body, which facts were unknown to the insurer at the time 
the policy was written ; and had this been known the rate would have been 
increased or the risk declined. When the fire was discovered the jig of petro- 
leum was not injured. Held, that the question should have been left to the 
jury whether the risk was increased by the use of petroleum, within the mean- 
ing of the conditions of the policy. 

Held, that this provision in the policy binds the insured to a rigorous course of 
conduct in preventing any increase of risk, or from ceasing to use any 
precautions adopted or practiced with a view to diminish the risk. 

Held, that the small amount (about two quarts) of petroleum kept for medicinal 
purposes was not an instance of ‘‘storage.” 

Held, that the claim that the expression excluding the sale or storage allowed 
the keeping of petroleum for all other forms of use, must nevertheless be made 
to harmonize with the condition concerning the increase of risk. 


Held, that the following provisions—‘‘ If the above-mentioned premises shall dur- 
ing this insurance be occupied or used so as to increase the risk, or by the use 
or occupation of neighboring premises, this company, after notice given to the 
assured * * of their intention to terminate the insurance, will refund a ratable 
portion of the premium,”—in connection with the provision which prohibited 
the increase of risk on the premises by any means within the control of the 
assured, are intended to meet two distinct classes of cases, the one where the 
increase of risk is occasioned by the assured, and the other by third persons 
over whom the assured has no control; in the former case the insurance is 
void ; in the latter the company has the right to terminate the risk and refund 
the unearned premiums. 


Dwiaart, C. 


The only point which it will be necessary to consider in the present 
case is whether the judge at the trial erred in refusing to submit to 
the jury the question whether there had been a violation of the con- 


* Argued January 9th, 1874. Decided May 29th, 1874. See Insurance Law Journal, 1874, p. 264. 
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ditions of the insurance policy insuring the plaintiff’s goods by rea- 
son of an increase of the risk, owing to the plaintiff’s own act. 

The condition in the plaintiff’s policy which is claimed by the de- 
fendant to have been violated by the plaintiff is as follows : “If after 
insurance has been effected, either by original policy or renewal 
thereof, the risk shall be increased-by any means whatever within tho 
control of the asstred, or if such building or premises shall be occu- 
pied in any way so as to render the risk more hazardous than at the 
time of insuring, such insurance shall be void and of no effect.” 

The facts of the case, so far as it is necessary to detail them, as 
bearing on an alleged increase of risk, show that the property insured 
was merchandise contained in a brick dwelling known as 307 Broad- 
way, in the city of New York. The goods were in a room in the 
third story. The plaintiff used the room for the purposes of his 
business, and also as a sleeping-room. Its dimensions were thirteen 
feet by six feet eight inches. There was a stove in the room in which 
fires were kindled from time to time. The plaintiff kept in this room 
a jug of crude petroleum. It stood on a shelf eight or ten feet from 
the stove. It would holda gallon or more. The petroleum was used 
for medicinal purposes, and in particular to cure an eruption of the 
skin. When he used the petroleum he would stand naked before the 
fire in the stove and rub himself with the oil. He had done this from 
time to time for five or six months before the fire. The shirt and 
drawers which he wore after making the application having become 
saturated with the petroleum, he cast into a box in the room having 
a lid upon it. He had worn articles of this kind two nights before 
the fire. He had made an application of the petroleum to his person 
on the afternoon of January 30, 1868, and left his place at five o’clock 
in the afternoon. On this occasion he had rubbed the oil upon his 
person before the fire in the stove as usual. The merchandise was 
found to be on fire on the morning of January 31, at half past two 
o'clock. The petroleum jug contained at that time about two quarts 
of the oil, and was standing on a shelf without a cork. The flames 
did not set the oil on fire. The saturated clothing was not burned 
nor injured. The unburned goods were thrown together in a pile 
after the fire. There was found in the mass, besides the clothing re- 
ferred to, some balls saturated with turpentine or kerosene, and there 
was a strong smell of these substances in the room. There was evi- 
dence given by a refiner and dealer in petroleum oils, and who gave 
testimony as an expert, that crude oil was highly dangerous, and apt 
to give off by evaporation volatile gases which would readily take 
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fire. He stated that there was no comparison as to danzer between 
the crude and the volatile oils. He declared that it was dangerous 
to strike a match in a close room, owing to the presence of the gases 
and their liability to take fire. He added that the danger would be 
much increased by the presence of garments saturated with the oils, 
as there would be more surface exposed for evaporation. Other ex- 
perts called by the plaintiff wholly contradicted this view. It ap- 
peared that the defendant did not know of the use of the petroleum, 
and did not take risks where petroleum was used, except at very high 
rates. It belonged to the class of prohibited, or at the least to spe- 
cially hazardous articles. Under these facts the evidence should 
have been left to the jury whether the act of the plaintiff had not 
“ increased the risk” under the condition in the policy. 

The effect of this clause has been frequently considered by the 
court. It differs from that class of conditions which refer to a state 
of things existing at the time of the execution of the policy. It looks 
wholly to the future, and solely concerns the conduct of the assured. 
It binds him to a rigorous course of conduct as to the observance of 
existing precautions and the introduction of new-sources of danger. 
The bearing of it is well stated by Chief Justice Shaw, in Houghton 
vs. Manufacturers’ Mut. Fire Ins. Co., 8 Metcalf, 114, 122. The 
clause was not precisely in form like the one now under discussion, 
but was substantially the same. The court said: “This provision 
binds the assured not only not to make any alteration or change in 
the structure or use of the property which will increase the risk, but 
prohibits them from introducing any practice or custom or mode 
of conducting their business which would materially increase the risk, 
and also from the discontinuance of any precaution represented in 
the application to be adopted and practiced with a view to diminish 
the risk.” P.122; May on Insurance, § 218. The effect of the clause 
plainly is, that if there be any increase of risk the plaintiff cannot re- 
cover. It is in the nature of a warranty that there shall be no mate- 
rial increase of risk. Allen vs. Mut. Fire Ins. Co.,2 Md., 111 ; May- 
or of New York vs. Hamilton Mut. Ins. Co., 10 Bosw., 537 ; Boxer- 
dale vs. Harvey, 4 H. & N., 445. 

Whether there is such a material increase of risk or not is a ques- 
tion for the jury. In Stokes vs. Cox, 1 H. & N., 320, 533, the condi- 
tion was that if after insurance was entered into the risk was increased 
by an alteration of circumstances, notice should be given to the com- 
pany and indorsement made ; otherwise the policy to be void. The 
court held that in the event of an increase of the risk, notice must be 





[Sept., 


given, and that whether there was an increase of risk was a question 
for the jury. P. 540; Hobby vs. Dana, 17 Barb., 111; Jennings vs. 
Chenango Mut. Ins. Co., 2 Denio, 75 ; Grant vs. Howard Fire Ins. Co., 
5 Hill, 10; Perry County Ins. Co. vs. Stewart, 19 Penn. St.,45. It is 
urged, however, that there was a special clause in the policy concern- 
ing petroleum, and that this covers the whole subject, and thus ex- 
cludes the application of the “ increase of risk” clause to the present 
case. That clause provides that the sale or storage of crude or re- 
fined coal oil or petroleum, etc., is prohibited within the premises 
covered by the policy, except by written permission indorsed thereon. 
It is argued from this form of expression that all other forms of use 
except “sale or storage” are allowed. It is not pretended that this ’ 
article was kept for sale, and the decisions show that the small amount 
of petroleum kept in the present case, for the purpose indicated, is 
not an instance of “storage.” Hynds vs. Schenectady Mut. Ins. Co., 
11 N. Y., 554 ; May on Insurance, § 242, and cases cited. 

Conceding that the true construction of this condition is to allow 
the act of keeping petroleem when not on sale or storage, it must 
still be harmonized with the condition concerning “ increase of risk.” 
The risk must not be augmented by any means whatever within the 
control of the assured. Taking the clauses together, the insured 
could not fairly claim to use petroleum actively, and as an instrument 
to accomplish some purpose of his own, if the risk was thereby in- 
creased. A prohibition of “the sale or storage of gunpowder ” would 
not by implication confer the right to fire a pistol among inflamma- 
ble substances. Suppose that there was a prohibition against the sale 
or storage of certain chemical substances not specially dangerous in an 
inert state ; would that cover by implication the act of a chemist who 
should by combining them into dangerous and explosive compounds 
give them a capacity to cause mischief which they did not originally 
possess ? This result could not be claimed even if there was an express 
insurance upon such substances. Says a recent author, “ A permis- 
sion to keep kerosene or gunpowder for sale, it is obvious, cannot 
fairly be construed into a permission to manufacture or use them 
upon the premises, since the risks in the respective cases may widely 
differ.” May, § 234. 

In Boatwright vs. Aitna Ins. Co., 1 Strobhart, 8. C., 281, an attempt 
was made to restrict the meaning of the clause against “increase of 
risk.” The language of the condition in the policy was identical with 
that of the case at bar. There were in like manner classes—hazardous, 
extra hazardous, and special. None of these included the particular 
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act, (the building of a smoke-house and using it for the smoking of 
meat,) which was relied upon as a defense. It was urged by the 
plaintiff that under the maxim expressio unius, etc., this act was ex- 
cluded from the clause concerning “the increase of risk.” The court 
held the contrary, and maintained that the plain object of the condi- 
tion was to prevent the plaintiff’s construction. “It was to avoid 
cavil upon their reserved legal rights, lest those rights should be im- 
plied away and excluded by minute specifications.” Pp. 286, 587. 
It was also held that the condition provided literally for avoiding the 
policy in the event of any increased hazard whatever, if introduced 
by the insured, and that the charge of the trial judge to the jury was 
correct, wherein he stated that the general words respecting the in- 
crease of risk were not to be considered as controlled by the preced- 
ing specifications of employments deemed hazardous. See also Perry 
County Ins. Co. vs. Stewart, 19 Penn. St., 45. 

For these reasons it must be considered that the “ petroleum ” 
clause in the present case does not affect the clause concerning “ in- 
crease of risk.” 

The plaintiff further insists that the last-named clause is qualified 
by the following provision: “If the above-mentioned premises shall 
during this insurance be occupied or used so as to increase the risk, 
or by the use or occupation of neighboring premises, this company, 
after notice given to the assured, or his, or her, or their representatives 
of their intention to terminate the insurance, will refund a ratable 
portion of the premium.” It is claimed that in construing this clause 
with the general one on “increase of risk,” the result is that on such 
an increase the company may terminate the insurance by notice and 
lose the unearned premium, or by withholding notice save the premi- 
um, in which case the insurance continues binding. 

This construction is inadmissible. It gives no force to the general 
clause concerning increase of risk by the act of the insured. If that 
were entirely omitted from the policy, and the clause concerning the 
right to reduce the premium were inserted, the company would have 
precisely the same right which the plaintiff insists that he should de- 
rive from both the clauses. It would necessarily follow that if the de- 
fendant did not avail itself of the privilege to reduce the premium, 
the policy would stand, and that if the reduction was made, the poli- 
cy would cease. 

On this construction, no good reason can be given for two distinct 
conditions. If the second covers any more acts than the first, they 
would naturally be embraced in a single condition by using some more 
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general form of expression. Again: Unproposed construction leaves the 
insured at liberty to increase the risk and still collect the insurance 
money, unless such increase happens to come to the knowledge of the 
insurer, for in that case alone could notice be given. The true con- 
struction is to hold that the two conditions are intended to meet two 
entirely distinct classes of cases, one where the increase of risk is oc- 
casioned by the act of the insured ; the other, where it is caused by 
the act of third persons, over whom the insured has no control. In 
the former case, the insurance policy becomes wholly void; in the lat- 
ter, the insurer reserves to himself an election whether he will con- 
tinue the insurance or terminate it, at the same time, in the last event, 
refunding a proportional part of the premium. This view is taken of 
two clauses nearly identical with those under consideration, by the 
Supreme Court of Massachusetts, in Allen vs. Massasoit Insurance 
Co., 99 Mass., 160. 

A careful consideration of the specific words used in the two con- 
ditions will tend to strengthen these conclusions. The one condition 
includes misrepresentation and concealment, which are of course acts 
of the insured, as well as the increase of the risk by any means what- 
ever within his control. The other provides for the use of the prem- 
ises, (meaning the building in which the goods are, 3 Dutcher, 135,) 
the erection of new buildings, or the use or occupation of neighbor- 
ing premises so as to increase the risk. The first is general in its na- 
ture—‘“ by any means whatever ;” the second refers to specific acts— 
occupation of premises, erection of buildings, ete. It is as though 
the insured had said to the insured: “ Your own acts, whether they 
be misrepresentation or concealment at the inception of the contract, 
or subsequent conduct of such a kind as in any manner to increase 
the risk, shall render the contract void ; such shall not be the effect 
of the acts of third persons over whom you have no control. Still we 
shall reserve the option as to certain acts, such as change of occupa- 
tion by the owner of the premises in which your goods are situated, 
or the use of adjoining premises in a manner to increase the risk, to 
terminate the insurance on the equitable principle of refunding the 
portion of the premium not yet earned.” 

Accordingly the clause concerning the increase of risk by the act of 
the insured is a condition precedent, and if the risk has been in- 
eveased, the plaintiff cannot recover. It is immaterial whether the 
loss was occasioned by the breach of the condition. There can be no 
recovery if the condition has been broken, though the fire may have 
been occasioned by some wholly independent cause. Flanders on 
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Fire Insurance, 487, and cases cited; Gardner vs. Piscataqua Mutual 
Fire Ins. Co., 38 Me., 439. 

The only question that can be litigated under the condition is, has 
the risk been in fact increased ? That question should have been sub- 
mitted to the jury. 

As the judgment should be reversed for this error, it is unnecessary 
to consider the other points discussed upon the argument. 

All concur. 


COURT OF APPEALS OF MARYLAND. 
Apri Term, 1874. 


MARY C. BUSHBY 
vs. 
THE NORTH AMERICA LIFE INSURANCE CO. 


Held, that a policy having lapsed by the failure of the assured to pay the premium 
within the prescribed period, no usage can be shown by which agents are in 
the habit of receiving premiums afterward in violation of the terms of the pol- 
icy, no matter how general may be the custom, or evenif permitted in previous 
instances by the very office itself. 


The court approved of the permission given to read the letter of attorney of the 
general agent, as showing his authority, although it may be permitted to those 
insured to show that they knew nothing of its limitations, and were not bound 
by them, bat relied on the mode of dealing with the public. 

Held. that in Maryland no agent, no matter whether general or special, who has 
not the power to make original contracts of insurance for a corporation, has 
authority to waive a forfeiture or revive a policy once lapsed. 

Held, that in this particular case the receipt of the premium without notice of the 
circumstances under which it was paid, particularly as the first mformation 
came to the home office after the death of the insured, constituted no waiver. 

Held, that the notice which was sent to the assured ofthe maturity of the premium 
and of the necessity of a new medical examination, to be approved at the home 
office, was such notice as informed the assured that the agent had no power to 
waive the forfeiture and receive the premium after the due day. 


Wa. P. Mavtssy and J. J. Donaupson, for Appellant, cited the fol- 
lowing cases : 
' 81st Maryland, 543, 547; 9th Gill., 156-160 ; 36th Md., 21; 5th 
Md., 159 ; 15th Md., 501; 2nd Phillips on Insurance, 529; 23 Wen- 
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dell, 22 ; 4th Cowan, 645-660; Paley on Agency, 199; Story on 
Agency, §§ 17, 19, 85, 87, 89, 140 ; 1 Parsons on Contracts, 41-49 ; 
31st Connecticut, 517; 27th Engl. Law and Eq., 144; 40th Bar- 
bour, 292, 294, 296 ; 43rd Barb., 351-372 ; lst Espinasse, 61; 4th 
Campbell, 88 ; 9th Cas., 221 ; 12th Wallace, 285 ; 1st Bigelow, 38, 
39, 40, 51, 27, 218, 522; 2 Bigelow, 81-108; 38 Ill, 170; 35 
N. Y., 131; 53rd Penn. St, 353; 8th Wright, 259; 33rd Penn. 
St., 221-231. 


Orvitte Horwitz, for Respondent. 

In this case it is admitted that the policy lapsed or became forfeited 
and void June 20th, 1872, by the non-payment of the premium due 
May 21st, 1872, but it is said that the sending of the post-office, or- 
der June 28th, and the transmission of the receipt on June 29th op- 
erated as a waiver of the forfeiture and created a new contract with 
the company in three ways : Ist, by the act of the agent in transmit- 
ting the receipt; 2nd, by the receipt on the Ist or 2nd of Ju- 
ly of the money for the premium by the home office without know- 
ledge of the facts and circumstances connected herewith, or of the 
forfeiture which had been incurred, and 3rd, by the failure on the 
part of the company to return the premium when it came to the 
knowledge of the facts and circumstances which occurred within one 
month or more after the death of the insured. 

It will be urged that none of these acts constitute a waiver in this 
case. 

1st. The policy in question constitutes the contract between the 
parties, and by its terms the agent was not authorized to waive a for- 
feiture or change its provisions, and of this the plaintiff had notice. 
Snell was only an agent to receive applications. This is conceded 
by the plaintiff’s proof and by the mode in which the policy was ef- 
fected. Such an agent had no power to waive a forfeiture. Bouton 
vs. American Mutual Life Ins. Co., 25 Conn., 542; Wall ef al. vs. 
Home Ins. Co., 8 Bosworth, 597, 602 ; Catoir vs. Am. Life Ins. Co. 
and Trust Co., 33 N. J., 487. 

2nd. That independently of the terms of the contract itself, the 
letter of June 15th, 1872, gave special notice that after the lapse of 
the policy on 20th June, the agent had no power to waive a forfeit- 
ure by accepting the premium. 

3rd. That the agent, no matter how broad or general his powers, 
must not act directly in the teeth of the object of his employment 
and against his employer’s interest. Grant vs. Noway, 10 C. B., 665; 
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Hubbarty vs. Ward, 8 Ex., 330; Coleman vs. Riches, 29 Eng. L. and 
E.,, 323; Adams Express Co. vs. Trego, 35 Md., 66, 67. 

4th. The receipt of the premium by the home office on the 1st or 
2nd of July, in the regular course of business, without the knowledge 
of the facts and circumstances, did not operate as a waiver. Steam 
Navigation Co. vs. Dandridge, 8 G. & J., 323 ; Adams Express Co. 
vs. Trego, 35 Md., 69. 

5th. The failure to return the premium immediately after the facts 
and circumstances came to the knowledge of the home office cannot 
operate as a waiver, because that knowledge was received long after 
the death of the insured. Bliss on Ins., sec. 261. 

And there can be no waiver of forfeiture after the death of the in- 
sured. Mutual Benefit Life Ins. Co. vs. Rose, 8 Ga., 534. 

6th. The offer of the evidence stated in the 1st, 2nd and 8rd bills 
of exception, of the usage of other agencies here and elsewhere, and 
of the agents of this company in Missouri, was properly rejected. 

7th. That the power of attorney to Snell was properly admitted in 
evidence in the court, as showing the limit of Snell’s actual authority; 
that the admission, if improper, is no ground for reversal, as it did no 
injury to the plaintiff. 

8th. That the .ttempt to pay the premium ona lapsed policy, with- 
out a re-examination of the insured, and with the information given 
to the plaintiff that her husband was not in an insurable condition, is 
fraudulent. 


Atvey, J. 


This was an action on a policy of insurance, taken on the life of 
Jobn R. Bushby, by and for the benefit of his wife, Mary C. Bushby. 

In the course of the trial below several exceptions were taken by 
the appellants, some to rulings upon questions as to the admissibility 
of evidence, and others as to rulings with respect to prayers which 
were offered by the parties for instructions to the jury. 

The policy sued on was issued in 1869 by the appellee, an insur- 
ance company located and doing business in the city of New York, 
having a branch office in the city of Baltimore. Its branch office was 
in charge of a general agent, who does not appear to have had any 
authority to issue policies in the name of the appellee, but he received 
applications for policies, and received from the home office in New 
York executed policies to be delivered to the parties insured, and he 
was authorized to receive premiums upon delivery of policies and re- 
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newal premiums upon delivery of receipts executed and furnished 
from the home office. The contract between the appellant and appel- 
lee, which is evidenced by the policy, was made directly between the 
parties thereto without reference to the authority of the agent. 

Among the terms and stipulations.of the policy, and with reference to 
which the contract was made, are the following: “ And it is also under- 
stood and agreed by the assured that, in case the said premium shall not 
be paid on or before the date hereinbefore mentioned for the payment 
thereof, then, and in every such case, the said company shall not be liable 
for the payment of the sum assured, or any part thereof, and this policy 
shall cease and determine.” “The premiums are always due on the 
several days stipulated in the policy, and all risk to the company com- 
mences at the time of the actual payment of the first premium, with- 
out regard to the date of the policy, (unless otherwise stipulated in 
the policy,) and continues until the day named in the policy for the 
payment of the next premium, at 12 o’clock, noon, (or within thirty 
days thereafter, ) and no longer. No premium will be received by the 
company, continuing any risk, after the day named in the policy for 
the payment of such premium, or within thirty days thereof, unless 
the insured is in perfect health, and the risk continued at the entire 
option of the company, and no payment of premium is binding on 
the company unless the same is acknowledged by a printed receipt 
signed by an officer of the company. All receipts of the company at 
any time for premiums past due, except as above, are viewed by the 
parties in interest as acts of courtesy of the company, and in no case 
to be considered a precedent, or a waiver of the forfeiture of the poli- 
cy, according to the conditions expressed therein.” 

Premiums had all been paid and receipted for until that due on the 
20th of June, 1872, and this last premium was paid to the general 
agent in Baltimore on the 28th of June, 1872, and at the time a re- 
ceipt in the usual form given as of the date of the 21st of June, 1872. 
The amount of the premium thus received by the agent was remitted 
by him to the appellee on or about the Ist of July following, in the 
regular course of business, without any communication, however, of 
the fact that it had been received by the appellant after the time when 
it was due by the terms of the policy. The husband of the appellant, 
on whose life the policy was issued, died on the 14th of July, 1872. 

The receipt furnished the appellant on payment of the last premi- 
um, on the 28th of June, 1872, was signed by the proper officer of 
the appellee and countersigned by the general agent in Baltimore in 
the usual form. It was the habit of the appellee to send such re- 
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ceipts to the general agent, partly filled up and signed by the proper 
officer, 2 month or more prior to the time when premiums became 
due on policies within the agency, to be countersigned by the general 
agent, and delivered to policy-holders on payment of their premiums. 

The policy, by the non-payment of the premium at the time it was 
due, having lapsed and become forfeited, the main question on the 
trial was, whether the forfeiture had been waived and the policy re- 
vived. 

In the course of the trial the appellant proposed to prove that 

. there existed a usage among all general agents of foreign insurance 
companies doing business in the city of Baltimore, and in this State 
generally, and among domesti¢ insurance companies, to accept premi- 
ums after the time when they became due and payable by the terms 
of the policies, and to deliver to the policy-holders the receipts of the 
companies therefor, as of the date when the premiums were due; and 
also proposed to prove that it had been the usage of the appellee for 
more than ten years past to authorize, by parol license, its general 
agents in the State of Missouri, to receive after they became due, pre- 
miums and renewal premiums on its policies issued to parties in that 
State, and to furnish such agents with receipts to be delivered to the 
policy-holders, dated as of the time when the premiums became due, 
and that such usage was general and universal with the appellee's 
agents in that State, with the knowledge and approval of the appel- 
lee. This proffer, on the part of the appellant, was rejected by the 
court below, and such rejection forms the subject of the first three 
bills of exception taken by the appellant. 

That the court below was right in rejecting the proposed evidence 
we think is clear beyond all doubt. The policy itself, as we have seen, 
contained express provisions upon the subject, not only as to what was 
required to be done by the policy-holder, but the consequence of fail- 
ure to observe the express stipulations therein, in respect to the non- 
payment of the premium at the time when due. To have allowed the 
proposed evidence to be given in this case would have violated a well 
established rule upon the subject, which is, that such evidence of 
usage can never be received if it be repugnant to, or inconsistent with 
the terms of the contract ; for otherwise if would not go to interpret 
and explain, but to contradict what the parties have reduced to writ- 
ing as the evidence of their agreement. And in order to establish an 
inconsistency between the written contract of the parties and the 
usage or custom offered to be proved, it is not necessary that the 
former should, in express terms, exclude the latter ; but if it appear 
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from the instrument, either expressly or by implication, that the par- 
ties did not mean to be governed by usage, no evidence respecting it 
can be received. Omissions may be supplied in some cases by the in- 
troduction of such proof, but it cannot prevail over or nullify the ex- 
press provision and stipulations of the contract. It can only be ad- 
mitted either as an aid to interpretation where the meaning of the 
contract is equivocal or obscure, or to add some incident consistent 
with the terms of the contract, but about which the parties are si- 
lent. Appleman vs. Fisher, 34 Md., 553; Thompson vs. Riggs, 
5 Wall., 663; Howell vs. The Knickerbocker Life Ins. Co., 44 N. Y., 
276 ; 2 Taylor’s Ev., § 1,075. 

But besides the objection that the proposed evidence would contra- 
dict the express stipulations of the parties, it was objectionable on 
other grounds. It was not proposed to show that tke usage had refer- 
ence to policies containing stipulations like the one before us, or with- 
in what time, after the premium became due by the terms of the pol- 
cies, they were, by the usage, receivable ; nor was it proposed to be 
shown that the appellant had knowledge of, or was in the least influ- 
enced by, or that she relied on the existence of such usage. And as 
to the existence of the usage in the State of Missouri, authorized by 
the appellee to be observed by its agents, that manifestly can have 
nothing to do with this case. By the very terms of the policy sued 
on, the appellant expressly stipulated that it should be at the option 
of the appellee whether any premium should be received after the 
time designated for its payment, and that all receipts of premiums, at 
any time past due, except as provided in the policy, were to be viewed 
by the parties in interest as acts of courtesy of the company, and in 
no case to be considered as precedents or waiver of the forfeiture of 
the policy, according to its express conditions. No matter, therefore, 
in what number of instances the appellee may have exercised its op- 
tion to receive past due premiums, such acts would neither constitute 
a usage, or make precedents that would conclude it, and justify the 
appellant in the non-observance of the express requirement of the 
policy with respect to the payment of the premium. We think, there- 
fore, that there was no error in the court’s ruling on the first three 
exceptions of the appellant. 

The fourth exception taken by the appellant was to allowing the ap- 
pellee to read in evidence to the jury the contract between the appel- 
lee and its agent Snell, whereby the powers and duties of the latter 
were defined. In allowing the reading of this paper, we think the 
court committed no error. It was one of the modes of proving the 
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extent of the agent’s authority, and is always allowed where there is a 
a question whether a particular act is within the powers and authority 
delegated to the agent. 2 Greenleaf Ev., §§ 61 and 63. It is true 
the appellant was in no manner concluded; but the question to be in- 
vestigated was, whether the act of the agent was within the scope of 
his authority, and that being the nature of the question, it was com- 
petent to the appellee on its part to show what authority over the 
subject had been conferred upon the agent ; and the authority being 
in writing, the rules of evidence required the production of the writ- 
ing before other evidence upon the subject could have been offered by 
the appellee. On the other hand, the appellant was bound by no 
such rule. She was at liberty to rely either upon the express delega- 
tion of authority, or upon the authority as it might be inferred from 
the habit and course of dealing between the parties, or upon the sub- 
sequent ratification and adoption of the act of the agent by the prin- 
cipal. 

Having thus disposed of the exceptions relating to questions of ev- 
idence, we come now to the prayers for instruction to the jury, which 
were offered and ruled upon at the trial. All those on the part of 
the appellant were rejected ; while on the part of the appellee there 
is a single prayer in the record, by the granting of which the court 
instructed the jury that the policy sued on had become lapsed or for- 
feited by the non-payment of the premium as required by the terms 
of the contract, and that there was no legal evidence in the case from 
which they could find that the policy was ever revived, or the forfeit- 
ure thereof waived by the appellee, and therefore their verdict should 
be for the appellee, which was rendered accordingly. 

It is obvious, if this instruction be correct, it renders altogether un- 
necessary an examination of the several prayers of the appellant, 
and therefore we shall first examine into the correctness of the in- 
struction given by the court at the request of the appellee. 

That the policy had lapsed or become forfeited by the non-payment 
of the premium as required, is not a controverted question in the 
case. That is conceded. But whether upon the facts of the case, 
taking all those in favor of the appellant as true, and making the most 
favorable deductions therefrom, the general agent of the appellee had 
authority, by receiving the overdue premium from the appellant, after 
the lapse of the policy, to revive the policy so as to bind the appellee; 
or whether by the receipt of the premium by the agent, and its trans- 
mission by him to the appellee, and its retention under all the cireum- 
stances of the case, the appellee is to be taken as having adopted or 
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ratified the act of the agent, and thus waived the forfeiture and re- 
vived the policy, are the questions to be determined under the in. 
struction given by the court, 

1. The policy of insurance constituted the contract between the 
parties ; and, as we have seen, that instrument expressly provided 
that, in case the premium was not paid at the time when due by the 
terms of the policy, the appellee should not be liable, and the policy 
should cease and determine. Upon default, therefore, in the payment 
of the premium, as required by the terms of the policy, that instru- 
ment became a nullity, and was no longer of any effect whatever, and 
it could only be revived and the risk resumed at the option of the ap- 
pellee. 

Now it is not pretended that the general agent in charge of the 
branch office in Baltimore had any power to conclude contracts of in- 
surance, and to issue policies in the name of the appellee ; nor is it 
pretended that he could bind the company to issue a policy without 
its approval, or to assume any risk that it did not approve. His du- 
ties and course of dealing were to receive applications and forward 
them to the home office, there to be approved or rejected, and, if ap- 
proved, policies were issued and transmitted to the agent, to be de- 
livered to the applicants upon compliance with the condition pre- 
cedent. This was the course of proceeding by which the appellant 
obtained her policy ; and it is not shown that there ever was any ex- 
ception to this mode of transacting the business between the agent 
and his principal. The agent was clothed with authority to receive 
premiums from the policy-holders, by exhibiting a receipt executed 
at, and furnished from, the home office, and all the premiums that 
were paid by the appellant, except one, appear to have been paid 
upon receipts of this character. The record does not disclose the 
slightest evidence to justify the conclusion that the appellant was ever 
induced to believe, or that she was justified in believing, that the 
agent possessed authority to change or vary, in any manner, the terms 
and stipulations of the contract ; and if he possessed no such power, 
he certainly possessed ‘none to remit a forfeiture and revive the con- 
tract after it had lapsed and become void by the appellant’s own de- 
fault. 

The principle seems to be well settled that where the autaority of 
the agent does not extend to making a new contract of insurance, he 
cannot waive a forfeiture and revive a contract that has expired. This 
question is decided in a well considered case in the Supreme Court of 
Connecticut, where it was held, in an action on a life policy which de- 
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clared that it was not to be binding until countersigned by the agent 
and delivered, and the advanced premium paid, and these were the 
only words expressive of the agent’s authority, that he was not au- 
thorized to accept a subsequent premium after the time at which the 
policy expired by reason of the non-payment of such premium at the 
proper, time. Bouton vs. The Amer. Mutual Life Ins. Co., 25 Conn., 
542. The court in the course of its opinion in that case said: ‘‘ We 
think that he (the agent) was not empowered to receive any premium 
which was not paid according to the requirements of the policy—that 
is, in advance. That instrument was his sole guide in regard to what 
he should do under it. The contract was to be made by the defend- 
ants, and not by him, excepting in the capacity of their agent; he was 
not authorized to alter or vary it, or depart in any respect from it, or 
dispense with the fulfillment of its conditions by the insured, or dis- 
charge it, or revive it after it had by its terms ceased to be obligatory 
on his principal by a waiver of a compliance with its provisions or 
otherwise. These must be done by the parties to the contract. He 
was only authorized to act in pursuance of it, and then so far only as 
it gave him authority. He could exercise only the power delegated to 
him, and no power is delegated to him to depart from the terms of 
the policy. It surely is not necessary to cite books to show that an 
agent, authorized only to execute a contract in behalf of one of its 
parties, has no power to vary it or dispense with its execution by the 
other, or that one authorized by a person to receive a payment of a 
sum of money from another on and pursuant to a conditional con- 
tract which requires such payment to be made at a specified time, is 
thereby empowered to authorize or waive a breach of such condi- 
tion.” The question is also very fully considered in the case of Ca- 
toir vs. Amer. Life Insurance and Trust Company, 23 N. J. Rep., 
487, and decided the same way. The fact that the agent held the re- 
ceipt of the appellee, transmitted to him from the home office, regu- 
larly executed, and only requiring to be countersigned by him to ena- 
bie him to receive the money due on the policy, has been much relied 
on as evidence of authority in the agent to receive the overdue premi- 
um and waive the forfeiture. But that fact must be taken in con- 
nection with the regular course of dealing between the home office 
and the agent, as shown by the appellant’s evidence, and also in con- 
nection with what is expressly provided for on the face of the policy. 
It is not to be presumed that the receipt was transmitted to the agent 
to be used by him in any other manner than as required and author- 
ized by the policy. 
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2. It being clear that the agent possessed no authority, either ex- 
pressed or implied, to waive the forfeiture of the policy, the next 
question is whether the appellee has adopted or ratified the act of the 
agent in receiving the premium after the policy became forfeited. This 
depends upon the circumstances under which the premium was re- 
ceived by the appellee. 

According to the uncontroverted evidence in the case, the overdue 
premium, upon being received of the appellee by the agent, was en- 
tered in a general account kept by the latter with the appellee, with- 
out any entry or memorandum disclosing the date when received or 
any of the circumstances attending the transaction, and which account 
was transmitted to the appellee on the first and received by it on the 
3rd of July, 1872. 

The record does not disclose the slightest evidence that the appel- 
lee possessed any information whatever in regard to the appellant’s 
default in payment of the premium, or that the policy had become 
forfeited before the premium had been received by the agent, until 
some time after the death of the party upon whose life the policy was 
issued. In order to fix the liability of the appellee, by means of rati- 
fication or adoption of the act of the agent, it was necessary that the 
appellant should have made it appear that the appellee possessed 
knowledge, at the time of the alleged ratification or adoption, of all 
the material facts. "Without evidence of such knowledge, ratification 
or adoption cannot be imputed to the appellee. Adams Ex. Co. vs. 
Trego, 35 Md., 69 ; Security Ins. Co. vs. Fay, 22 Mich., 467. In this 
important particular there is an entire failure of evidence. Nor is 
there any evidence in the record from which it could be concluded 
that the appellant had been deceived as to her rights under the con- 
tract, farther than she may have been misled by her own ignorance of 
what was plainly required of her by the terms of the contract. On the 
contrary, she had her attention specially called to the rules of the com- 
pany, and was fully informed by the letter from the appellee’s agent 
of the 15th of June, 1872, of the consequences of allowing the policy 
to lapse by non-payment of premium. By that notice she was in- 
formed that if the policy was allowed to be forfeited for non-payment 
of premium, as required by its terms, the risk would only be resumed 
upon a new medical examination, the certificate of which to be first 
submitted to and approved at the home office. She was thus fully in- 
formed not only that the policy would lapse by non-payment at the 
time stipulated, but, in that event, that it could only be revived by the 
consent and approval of the home office of the appellee, thus in ex- 
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press terms excluding the power of the agent to revive the policy. 
This explicit notification should have admonished the appellant of the 
necessity of being punctual in observing the terms of the policy. By 
her letter to the agent of the 28th of June, inclosing the order for 
the past due premium, she admits that she had allowed the time to 
pass, but excuses her delay by referring to her difficulties in getting 
money. However strongly this may have appealed to the indulgence 
of the appellee, it afforded no legal justification for the violation of an 
express condition of her contract. 

It was strongly urged, in the argument for the appellant, that, not- 
withstanding the appellee may not have known at the time of the re- 
ceipt of the account from the agent, embracing the premium paid by 
the appellant, nor until after the death of the party upon whose life the 
policy issued, that the policy had lapsed before the premium was 
paid ; yet, inasmuch as the premium thus paid was not actually re- 
turned before suit brought, the law will imply an adoption of the un- 
authorized act of the agent, and that the appellee is thereby estopped 
to deny the agent’s authority. But in this we do not agree. 

There is no doubt af the general proposition, that if an unauthor- 
ized act be done by an agent in the name of his principal, when the 
latter is once fully informed of what has been done in his behalf, he is 
bound, if dissatisfied, to express his dissatisfaction within a reasona- 
ble time, and, as far as he can, to restore the other party to his for- 
mer position. 2 Greenl. Ev., § 66. But in this case the. appellee, 
within a reasonable time, indeed at once, after being informed of the 
circumstances attending the receipt of the premium by the agent, dis- 
claimed the act, and although the money was not actually returned, 
the appellee was notified of the appellant’s claim for the amount 
of the policy, which excluded the idea that the money received for 
the premium would be accepted by the appellant in return. The ap- 
pellee, however, did offer to furnish the’appellant a paid-up policy for 
the amount of premiums received, including that paid the agent on 
the 28th of June, 1872, and as this would have been payable at once, 
it was equivalent to an offer to return the money. 

In the case of the Steam Nav. Co. vs. Dandridge, 8 Gill & John., 
248, an action on a contract for towing vessels and cargo out of the 
harbor of Baltimore by the defendant, and where the question of the 
agent’s authority to make the contract was involved, the court below 
instructed the jury, “ that if the consideration for the towing out of 
the plaintiff’s vessel, as agreed on between I. and M., was collected 
by one of the defendants’ agents, on their way out of the ice, and 
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paid over to the defendants, who have ever since retained the same, 
as also all the other money that was received from the other vessels 
towed out of the ice at the same time, that then the said facts are in 
law an adoption of the contract under which said money was paid by 
_ the plaintiff, and that said contract is as binding on the defendants as 
if there was clear evidence of a precise authority from defendants to 
M. to enter into said contract on their account.” That instruction 
was pronounced erroneous by this court, because the jury were not 
required to find that the defendants knew on what account the mon- 
ey paid to them was received, or that they knew the terms of the 
contract on which the money was paid. If, said the court, the jury 
failed to find either of those facts, and they were not instructed that 
the finding of either was necessary, they were not at liberty to find, 
nor was it an inference of the law that the defendants adopted the 
contract under which the money was paid. 

The ruling in that case is quite applicable to this, and would seem 
to be a full answer to much of the very able argument that was made 
for the appellant. 

The case of Miller vs. The Life Ins, Co., 12 Wall., 285, was relied 
on with apparent confidence by the appellant’s counsel as an author- 
ity bearing strongly upon some of the positions taken by him in his 
argument. But that case, when examined, will be found to be quite 
distinguishable from the present. The question there was whether a 
waiver of a payment in cash of the premium had or had not been made, 
and as the court below, sitting in place of a jury, had found, as mat- 
ter of fact, that such payment had been waived by the company, the 
Supreme Court held that the correctness or incorrectness of such 
finding was not open to review. But the defendant had offered a 
series of prayers, upon the assumption that there was no authority 
delegated to the agent to waive the cash payment, and the court 
said that upon such assumption, if well founded, it might well be 
conceded that the judgment ought to have been the reverse of what 
it was. And in concluding their opinion the court say : “ Conditions, 
it is sometimes said, cannot be waived even by a general agent ; but 
the decisive answer to that suggestion in this case is that the policy, 
when properly construed, does not contain any absolute condition 
that it shall not attach or be operative unless the cash premium is 
first paid by the insured, and in the absence of any such positive con- 
dition in the policy it is not necessary to enter upon a discussion of 
that topic.” So, as we may perceive, the question involved in that 
case was quite different from that involved in the case before us. 
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Upon the whole case, we are clearly of opinion that the court be- 
low committed no error in granting the instruction to the jury that 
there was no evidence before them upon which they could find that 
the forfeited policy had ever been revived. The judgment therefore 
must be affirmed. 

Judgment affirmed. 


COURT OF APPEALS OF VIRGINIA. 


June Term, 1873. 


ROLLO, Assignee, 
vs. 


THE ANDES INSURANCE COMPANY. 


The Treasurer of a State, who holds bonds of a foreign insurance company, doing 
business in the State under the act of February 3rd, 1866, as amended by the 
act of March 3rd, 1871, is not liable to be summoned as garnishee by a foreign 
creditor of the insurance company. 


A public officer of the State cannot be made liable by attachment, at the suit of an 
individual, for funds in his hands clothed with a trust under the authority of a 
public law. 


Under the act of February 3rd, 1866, when a foreign insurance company shall 
cease to do business in the State, and its liabilities, fixed or contingent, to 
citizens of the State, shall have been satisfied or terminated, the Treasurer is 
authorized to deliver to such company the bonds and other securities deposited 
with him. Though the company has ceased business in the State, and its lia- 
bilities to citizens of the State have been satisfied or terminated, the bonds 
in the hands of the Treasurer cannot be attached by a foreign creditor ; but 
they must be delivered by the Treasurer to the company. 


Jounston, Wituiams & Bovutware, for Appellant. 
J. W. Dantet and Pace & Maury, for Appellees. 


Sraptes, J. 


By an act of the legislature passed February 3rd, 1866, amended 
by an act of March 3rd, 1871, no insurance company which has not 
been incorporated under the laws of Virginia can carry on its busi- 





710 Report of Decisions. ‘{Sept., 


ness within the State, until it shall have deposited with the Treasurer 
of the State, securities—State, corporate or individual—of the cash 
value at least of ten thousand dollars. 

If the securities so deposited are registered or individual bonds, 
the company is required, at the same time, to deliver to the Treas- 
urer a power of attorney, empowering the latter to transfer the bonds, 
when necessary, for the purpose of meeting any of the liabilities pro- 
vided for in the act. It is also provided, that any foreign insurance 
company doing business in the State may be sued in the courts of 
the commonwealth upon policies of insurance made to citizens or res- 
xlents therein, in like manner as if such foreign insurance company 
had been incorporated by the General Assembly. 

And by another provision of the act, it is declared that if such com- 
pany shall cease to carry on business in this State, and its liabilities, 
fixed or contingent, to the citizens of the State, shall have been satis- 
fied or terminated, upon satisfactory evidence of this fact to the Trea- 
surer, he is authorized to deliver to such company the bonds and 
other securities deposited with him. 

There are other provisions in the act, but it is not necessary to men- 
tion them, as they have no bearing upon the matters in controversy 
here. 

The Andes Insurance Company, incorporated in the State of Ohio, 
under authority of this statute, deposited with the Treasurer of this 
State fifty thousand dollars of United States registered bonds, and un- 
til the occurrences hereinafter mentioned, has been carrying on the 
business of insurance in Virginia. 

On the 29th of October, 1872, the plaintiff in error, who is the as- 
signee in Bankruptcy of the Merchants’ Insurance Company of Chi- 
cago, sued out of the clerk’s office of the Circuit Court of the city of 
Richmond an attachment against the Andes Insurance Company, 
upon @ claim of about seven thousand dollars. 

This attachment was served the 30th of October, 1872, upon Jo- 
seph Mayo, State Treasurer, by delivering to him a copy, and sum- 
moning him to appear as garnishee at the next term of the Circuit 
Court. 

When the attachment came on to be heard, a motion to abate it was 
made on several grounds. ‘This motion was sustained by the court ; 
and the attachment was thereupon quashed. The case is before us 
upon a writ of error and supersedeas to that judgment. It is not 
deemed necessary to consider all of the grounds suggested for abat- 
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ing the attachment, as, in our view, one of them is decisive af the 
case. 

It is important, in the first place, properly to understand the na- 
ture and effect of the process of garnishment. Garnishment is sub- 
stantially a suit by the defendant in the attachment, in the name of 
the plaintiff against the garnishee. In this suit, as against the gar- 
nishee, the plaintiff stands upon no higher ground than the defend- 
ant, and can acquire no greater right than the defendant himself pos- 
sesses. In a case before the Circuit Court of the United States, 
Daniel, J., said: The proceeding must be regarded as a civil suit, 
and not as a process of execution to enforce a judgment already ren- 
dered. In this proceeding the parties have a day in court ; an issue 
of fact may be tried by jury ; evidence adduced, judgment rendered, 
costs adjudged, and execution issued on the judgment.” Tunstall vs. 
Worthington, Hempstead’s R., 662; Drake on Attachment, section 452. 

Garnishment also operates as an attachment or levy upon the ef- 
fects of the defendant in the hands of the garnishee. It renders the 
garnishee liable for such effects, or their value, if they are not forth- 
coming to meet the judgment of the court. And it has been held in 
several cases, that the garnishee will be personally responsible if the 
goods are taken from him by a wrongdoer; and this upon the ground 
that the garnishee may have his action of trespass against the latter. 
Parker vs. Kinsman, 8 Mass., 486; Dispatch Line of Packets vs. Bel- 
lamy Man. Co., 12 New Hamp. R., 205. 

Now, it would seem to be very clear upon general principles, that 
the Treasurer of the State having the control and custody of insur- 
ance funds and securities under an act of the legislature, cannot be 
subject to any proceeding of this sort. If the garnishment operates 
in this case as in all others, to bind the effects, it is obvious that these 
securities may at any time be taken from the possession of the Treasurer 
to answer the demands of creditors. Judgment may be rendered against 
him for their value, if they are not forthcoming in obedience to the or- 
ders of the court, costs adjudged, and execu:ions and attachments is- 
sued to enforce obedience or secure payment. These results must follow, 
or the courts must contrive, in some way, to divest the judgment in these 
cases of the operation and effect attaching to all other judgments in pro- 
ceeding by garnishment. 

The Treasurer may conceive it to be his duty to refuse obedience 
to an order of the court requiring him to surrender the securities. How 
is the order to be enforced? is he to be attached while in the dis- 
charge of his official duties, taken from his office, and detained in 
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custudy, for refusing to violate a trust reposed in him by the legisla- 
ture? He may decline to appear. Is the court to hear proof of the 
amount or value of these securities, and order their delivery to one of 
the officers of the court ? 

This would be to violate the whole purpose and intent of the stat- 
utes, and render them a delusion and a snare, instead of affording a 
security to citizens and residents of Virginia. By the express terms 
of the act, the Treasurer is prohibited from surrendering these se- 
curities until the liabilities of the company to the citizens of the State 
shall have been satisfied, or shall have terminated. It is easy to perceive 
that the whole legislative scheme may be defeated, and the law violated, 
if these securities may be subjected to the claims of every foreign cred- 
itor who may assert a demand in our courts. 

It is said, however, that none of these consequences can follow in 
this case, because the Andes company have satisfied all their liabili- 
ties in the State, and the Treasurer is willing to surrender these se- 
curities under the order of the court. 

I think it is a sufficient answer to this to say, that we are not per- 
mitted to engraft exceptions upon the law to meet particular cases, 
The question must be decided upon general principles, and not with 
reference to the particular facts of this case, or the views and opin- 
ions of the Treasurer. Something more is involved than the rights 
and obligations of the Treasurer. It is a question that concerns the 
State. It is certainly not compatible with her sovereignty and dignity 
to be arraigned before her own tribunals, at the suit of individuals, 
in any other mode than is prescribed by her statutes. Nor is it con- 
sistent with her interests, nor the proper administration of pub- 
lic affairs, that her officers shall be arrested in their public duties, and 
required to answer before the courts for funds or securities committed 
to their eustody for a specific purpose, under authority of a public 
law. The Treasurer of the State is one of the most important offi- 
cers of the commonwealth, with grave, arduous, and difficult duties to 
perform. It is impossible to foresee the mischiefs and embarrassments 
that will ensue, if, in addition to these duties, he is to be involved in 
the conflicts of creditors, to answer innumerable rival attachments, 
employ counsel, answer interrogatories, and otherwise consume time 
and attention which should be devoted exclusively to the public 
interests. I do not deem it necessary to cite the numerous au- 
thorities bearing upon this point. They are fully considered in Drake 
on Attachment, § 492 to 516 inclusive. 

Whiie there is some conflict of opinion in regard to the liability of 
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municipal corporations and their officers to the process of garnish- 
ment, no case of acknowledged authority can be found which holds 
that the officers of a State can be made liable, by this proceeding, for 
funds in their hands, clothed with a trust under the authority of a 
public law. The Supreme Court of Massachusetts has announced 
the broad doctrine that no person deriving his authority from the law, 
and obliged to execute it according to the rules of law, can be 
charged as garnishee in respect of any money or property held by 
him in virtue of that authority. Brooks vs. Cook, 8 Mass. R., 256; 
Colby vs. Coates, 6 Cush. R., 558. 

However broad this principle may be thus announced, there is pe- 
culiar force in its application to the present case. The Treasurer is 
required by the statute to retain the securities in the treasury for the 
special objects contemplated by the act, until the liabilities of the com- 
pany are settled or terminated. So long as anything remains to be 
done, so long as these liabilities continue, he is expressly prohibited 
from disposing of or surrendering them. And when the Treasurer is 
satisfied these securities or funds are no longer required to meet any 
liabilities of the company in the State, he is authorized and required 
to deliver them to the company. This is the extent of his authority. 
His power and duty are fixed by the law. Now, whether this does or 
does not constitute a contract on the part of the State with the in- 
surance company, it is the law for the Treasurer, fixing the measure 
of his authority and responsibility. He holds the securities in trust, 
to be administered, first for the people of Virginia, and then for the 
company making the deposit. This is the distinction given them by 
the law, controlling not only the Treasurer, but the courts also, and it 
would seem there is no power, except that of the legislature, to 
change such destination. 

It was insisted, however, that in this way a foreign insurance com- 
pany may effectually screen its assets from the just claims of creditors. 
The theory of this whole legislation is, that a foreign insurance com- 
pany may cone into the State, deposit its funds and securities with 
the Treasurer, and carry on business here for an indefinite period. 
However long this may continue, the securities deposited cannot be 
surrendered or subjected to the claims of creditors. If this ex- 
emption be wrong, if the State has improperly empowered a certain 
class of debtors to place their assets beyond the reach of creditors, 
the policy of this legislation is bad, and ought to be abandoned. But 
this is a matter which addresses itself to the consideration of the le- 
gislature, and not to the courts. 
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In returning the securities to the company depositing them, the 
State complies with her engagements as expressed through her stat- 
utes. The foreign creditors have no just cause of complaint. As to 
them, the securities are in the same condition they occupied before the 
deposit was made. Itis not to be presumed that an insurance company 
will permit its assets to remain in the treasury after it has ceased to 
carry on business in the State, merely to defeat the claims of credit- 
ors. If this shall be done, the State or the Treasurer would scarcely 
become a party to the fraud, and the company would no doubt be re- 
quired to take possession of its property. Doubtless, upon the fail- 
ure of any other remedy, the courts, ever alert to prevent and sup- 
press frand, would, in such case, assume jurisdiction and afford suita- 
ble relief. Nothing of the sort is pretended in this case, and no such 
question arises. , 

Upon the whole, in every view of the case, I am satisfied the judg- 
ment should be affirmed. 

Judgment affirmed. 


UNITED STATES CIRCUIT COURT, 
SOUTHERN DISTRICT OF NEW YORK. 


Ocrozer Term, 1873, 


THE GREAT WESTERN INSURANCE COMPANY 
vs. 
FOGARTY.* 


Insurance was effected upon machinery, consisting of the parts of a sugar-packing 
machine, on board the bark Ella Adele, at and from New York to Havuna, free 
from particular average. During the voyage the vessel was driven upon rocks 
during a violent gale, and abandoned to the underwriters. Part of the ma- 
chinery was recovered and tendered to the owner, but refused by him on the 
ground that the insurance company was liable to him as for a total loss. 


Held, that the parts tendered not being machinery, but merely pieces of iron, 
worthless as part of the sugar-packmng machine, the company was liable. 


* From the Legal Gazette, Pittsburgh, Pa. 
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Murer, J. 


This was an action on a policy of marine insurance, in which the 
plaintiff recovered a judgment for $2,511.95 and costs. The policy 
was an open one, and the indorsement procured by plaintiff on it 
was of insurance for $2,500 on machinery on board the bark Ella 
Adele, at and from New York to Havana, free from particular aver- 
age. The memorandum clause of the policy provides that machines 
and machinery of every description are warranted by the assured 
free from average, unless general. The machinery insured consisted 
of the various parts necessary for a complete sugar-packing machine, 
including as part of it three sets of truck irons, and also other extra 
truck irons. It is described in the bill of lading and invoice as eight 
pieces and eight boxes, composing one sugar-packer and three trucks. 

The vessel on which these articles were being transported from 
New York to Havana, just before reaching the latter city, was driven 
on rocks in a violent gale, was filled with water, and finally be- 
came a total wreck, and was abandoned to the underwriters. Their 
agent at Havana took possession, and was engaged about a month in 
raising the cargo. A large number of the pieces composing plain- 
tiff’s machinery was recovered and tendered to him at Havana, 
which he refused to receive, on the ground that the insurance com- 
pany was liable to him as for a total loss. They denied that under 
the cireumstancey of the case there was a total loss within the mean- 
ing of the policy ; and the soundness of the instruction to the jury 
on that point, given and refused by the Circuit Court on the trial, is 
the only question now before us. 

There is very little conflict of testimony as to what was recovered 
and what was its condition when tendered to plaintiff. 

It was all of iron. About half of it in weight was saved, and the 
remainder left at the bottom of the sea. That which was saved was 
entirely useless as machinery, and was of no value except as old iron, 
for which purpose it would se!l for about $50. The machinery in 
working order was worth $2,250. That which was saved was much 
broken and rusted, so that it would cost more to repair it, polish it, 
and put it in order for use than to buy a new machine. 

Upon the testimony offered by the plaintiff, the counsel for defend- 
ant moved the court to instruct the jury that the action could not be 
sustained, because it showed there was not a total loss. The court 
declined to do this, and the request was renewed at the conclusion of 
the defendant’s evidence, and again declined. Several prayers for 
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instruction were then presented by the defendant, based upon the 
leading proposition, that if any of the pieces of the machinery in- 
sured was recovered and tendered in specie to the assured, there was 
no total loss. These were refused and exceptions taken to all these 
refusals, on which error is assigned here. An exception was also 
taken as to the charge of the court laying down the law by which the 
jury were to decide the question of total loss submitted to them, 
That charge was in the following words : 

“The meaning of the term ‘free from particular average,’ used in 
the policy, was that the defendants should be liable only for a total loss 
of the subject insured ; that the subject insured was not machines, 
but machinery, by which is generally understood the several parts or 
portions of machines, adapted and fitted to be put together so as to 
constitute a machine, (in this case a sugar-packing machine, ) and, ap- 
plying the rule of law as to what constitutes a total loss to this par- 
ticular subject insured, the jury will find whether any piece or portion 
of the machinery insured arrived at its destination in a perfect con- 
dition, so that it could have been used with its corresponding or con- 
necting pieces had they also arrived in good condition ; in that case 
the plaintiffs could not recover, as the loss would not be total ; but 
that if every piece of the machinery was so damaged by the perils in- 
sured against as to be entirely unfit for use on being supplied with 
its corresponding or connecting pieces, then there was a total loss of 
the subject insured as machinery, although the material itself might 
still exist ; and if they so found, they would find a verdict for the 
plaintiff for the sum named in the policy, with interest from the 10th 
day of September, 1868.” 

The question here presented for consideration has been often in the 
courts, and the discriminations between what is total loss and what is 
not, are frequently very nice and delicate. The authorities are by no 
means uniform or consistent with each other, when, as in the present 
case, the line of distinction is very narrow. Several cases bearing 
upon the one before us have been decided in this court, and perhaps a 
short review of them may aid us here better than a more extended 
examination of the numerous other authorities on the subject. 

In the case of Biay vs. Chesapeake Ins. Co., 7 Cranch, 415, plain- 
tiff was insured upon hides, the whole number of which was 14,565. 
Of these, 789 were totally lost by the sinking of a lighter, and 2,491 
of those sunk were fished up in a damaged condition and sold. The 
hides were memorandum articles, and this court held that inasmuch 
as less than 800 hides, insured as part of a much larger number of 
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the same kind, were lost, it could not be a total loss, and overruled 
the argument that it was a total loss as to the 789 hides. In the 
case of Marcadeau vs. Chesapeake Ins. Co., 8 Cranch, 47, it is said 
that “it seems to be the settled doctrine that nothing short of a total 
extinction, either physical or in value, of memorandum articles at an 
intermediate port would entitle the insured to term the case a total 
loss, where the voyage is capable of being performed. And perhaps 
even as to an extinction in value, where the commodity specifically re- 
mains, it may yet be deemed not quite settled whether, under like cir- 
cumstances, it would authorize an abandonment for total loss.” 

In the case of Morean v. The United States Ins. Co., 1 Wheat., 219, 
more than half a cargo of corn was thrown overboard and lost. The 
remainder was saved in a damaged condition and sold at about one 
fourth the market value of sound corn. This was held not to be a 
total loss, because part of the corn was saved, and, though damaged, 
was of some value. It was, therefore, only a partial loss. The next 
case is that of Hugg v. Augusta Ins. Co., 7 How. 695. The question 
there arose on an insurance of four hundred tons of jerked beef, part 
of which was thrown into the sea and part of the remainder so seri- 
ously damaged that the authorities of the city of Nassau refused to 
allow more than one hundred and fifty of it to be landed. This was 
wet and heated, and not in a condition for reshipment. 

In answer to a question on this subject, certified to this court by the 
judges of the Circuit Court, it was replied : ‘‘That if the jury found 
that the jerked beef was a perishable article within the meaning of 
the policy, the defendant is not liable as for a total loss of the freight, 
unless it appears that there was a destruction in specie of the entire 
cargo, so that it had lost its original character at Nassau, or that a 
total destruction would have been inevitable from the damage 
received if it had been reshipped before it could have arrived at 
Matanzas, the port of destination.” And though there are some 
very strong expressions of the judge who delivered the opinion as to 
the necessity of the total destruction of the thing insured to establish 
a total loss in memorandum articles, no doubt the language here cer- 
tified is the true expression of the court’s opinion. And it will be 
observed that in this case, as in the case in 8 Cranch, the destruction 
spoken of is destruction as to species, and not mere physical extinc- 
tion. Indeed, philosophically speaking, there can be no such thing as 
absolute extinction. That of which the thing insured was composed 
must remain in its parts, though destroyed as to its specific identity. 
In the case of the jerked beef, for instance, it might remain asa viscid 
mass of putrid flesh, but it would no longer be either beef or jerked 
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beef. And when the case went back for trial in the circuit, the charge 
of C. J. Taney to the jury places this point in a very clear light. He 
says there was not a total loss at Nassau, because a part of the jerked 
beef remained in specie, and had not been destroyed by the disaster. 
And if there was reasonable ground for believing that a portion of this 
beef could, by repairing the vessel, have been transported to Matan- 
zas, although it might arrive there in a damaged condition, but yet 
retaining the character of jerked beef, there was no total loss. Taney’s 
Decisions, 168. The jury found there was a total loss. The case of 
Juda v. Randall, 2 Caine’s Cases, 324, where a carriage was insured 
and all was lost except the wheels, is another illustration of the prin- 
ciple. A part of the carriage, namely, the wheels, a very important 
part, was saved ; but the court held that the thing insured, to wit, the 
carriage, was lost—that it was a total loss. Its specific character as a 
carriage was gone. 

In the case of Wallerstein v. the Columbian Insurance Co., 44.N. Y. 
204, the whole doctrine is ably reviewed with a very full reference to 
previous decisions, and it is there shown that there is far from unan- 
imity in the language in which the rule is expressed ; and the extreme 
doctrine of an absolute extinction or destruction of the thing insured 
is not the true doctrine, or, at least, is not applicable in all cases as a 
criterion of total loss. 

The Circuit Court was right in holding that what was insured was 
machinery—picces or parts of a machine ; pieces made and shaped to 
unite at points with other pieces, so as to make a sugar-packing 
machine. If parts of them were absolutely lost, and every piece 
recovered had lost its adaptability to be used as part of the machine, 
had lost it so entirely that it would cost as much to buy a new piece 
just like it as to repair or adapt that one to the purpose, then there 
was a total loss of the machinery. If no piece recovered was of any 
use, nor could be applied to any use connected with the machine 
of which it was a part, without more expense on it than its original 
cost, then there was no part of the machinery saved, however much of 
rusty iron may have been taken from the wreck. The court went 
quite as far in behalf of defendant as the law justified, when it told 
the jury that plaintiff could not recover if any piece or portion of the 
machinery insured arrived at its destination in a condition so perfect 
that it could have been used with its corresponding or connecting 
pieces, had they also arrived in good condition. 

We are of opinion that the charge of the court put the case very 
fairly to the jury, as we understand the law, and the judgment 
is therefore affirmed. 





CASES DECIDED IN THE LOWER COURTS. 


FRAUD—FALSE REPRESENTATION—CONSPIRACY. 


New York Supreme Court. 


D. L. LATOURETTE 
vs. 


DAVID CLARK.* 


Lawrence, J. 


It is quite evident to my mind, from the opinion of the Commis- 
sioner of Appeals, that while the reversal of the judgment was nom- 
inally placed upon the ground that the referee had erred in admitting 
secondary evidence of the contents of a book before the loss of such 
book, or the inability of the plaintiff to secure its production on 
the trial had been satisfactorily shown, the court were of the 
opinion that the referee had come to a conclusion on the facts, which 
was against the weight of evidence. 

The action was brought against the defendant as a stockholder and 
director of the Protection Insurance Company of Hartford, Con- 
necticut, and the gist of the action was that the defendant had been 
guilty of fraud and conspiracy, as respected the plaintiff, in making 
or causing to be made certain statements and representations as to 
the prosperous financial condition of said company, by means of 
which the plaintiff had been induced to insure his property in said 
company, and had sustained loss and damage. 

Commissioner Gray, delivering the opinion of the commission, 
in speaking of the statements or representations above referred to, 
uses this language : 

“ Though some of the statements made by the defendant, in his of- 
ficial relation to the company, were untrue, and well calculated to 
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create confidence in the minds of those who should read them in the 
ability of the company to meet its engagements, not one of them was 
shown to have been seen by or communicated to the plaintiff, and so 
far as the inference could be indulged in, that, in making any one of 
them, he was conscious that they were untrue. 

“ The evidence to repel such inference was so positive and well cor- 
roborated, that in making them he confided in statements made by 
others, then so well understood to be worthy of credit, as to leave lit- 
tle, if any, possible doubt of his honesty ; under such circumstances 
we cannot say that the error was harmless.” 

I think it impossible for any one to resist the conclusion, after read- 
ing the foregoing extract from the commissioner’s opinion, that the 
court were of the opinion that the case made before the referee fell 
within the principles laid down in Wakeman vs. Dally, 51 N. Y., 27, 
and Meyer vs. Amiden, and Oberlander vs. Spiers, 45 N. Y., 169 ; 
and that the finding of the learned referee on the facts should have 
been the reverse of what it was. 

If such is the proper construction to be given to the opinion of the 
Commission of Appeals, it follows that the order of reference herein 
should be vacated. Sharp vs. Mayor, etc., N. Y., 31 Barb., 578; Mur- 
phy vs. Winchester, 35 Barb., 616 ; White vs. Smith, 1 Lan., 469. 

The motion to vacate the order of reference is therefore granted, 
with $10 costs of motion, and the cause is to stand for trial, in all 
respects, as if such order had not been made. 





